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STATEMENT REGARDING ORAL ARGUMENT
AND PUBLICATION OF OPINION

It is respectfully suggested that this case be submitted with oral argument. The
petitioners are of the position that oral argument will lend itself to a better understanding and
clarification of the issues presented pursuant to Section 809.22(2)(b), Stats.

Petitioners also request that this decision be published pursuant to Section
809.23(1)(a), Stats., in that the Court’s opinion will apply a rule of law to a factual situation
significantly different from that in published opinions and that the Court’s decision in this

case is one of substantial and continuing public interest.



STATEMENT OF THE CASE AND RELEVANT FACTS
I Procedural Status of Case

William Larsen filed an application for hearing with the Worker’s Compensation
Division seeking various indemnity benefits and medical expenses. A hearing was held
before an administration law judge on May 21, 1997, subsequent to which the judge issued
a decision on August 18, 1997, finding that Mr. Larsen was engaged in a business trip at the
time of his injuries but further finding that Mr. Larsen had entered a zone of danger not
created by the condition of employment and, impliedly, found that his entrance into that
"zone of danger” was a personal deviation which did not entitle him to benefits. The
administrative law judge found that Larsen had passed out “secondary to ethanol abuse" but
did not address the issue of decreased compensation, pursuant to §102.58. Stats., since the
judge found that Larsen was not entitled to compensation.

Larsen took an appeal to LIRC. On March 31, 1998, LIRC issued its opinion and
order overruling the administrative law judge's decision and LIRC found that the evidence
led to an inference that Larsen's purpose in going to Tigerton on the date of the accident was
business related. Further, LIRC, using the positional risk analysis, determined that the zone
of special danger, exposure to cold weather, was occasioned by reason of an employment
activity. Finally, LIRC found, based on the testimony, that Larsen was intoxicated and that
his intoxication was a substantial factor in causing his injuries. Accordingly, LIRC reduced
Larsen's entitlement to indemnity benefits by fifteen pércent (15%}), pursuant to §102.58,

Stats.



Heritage filed a timely petition for review of LIRC's decision in the Milwaukee
County Circuit Court. On November 16, 1998, Honorable Michael Malmstadt issued a
memorandum decision affirming LIRC's decision awarding Larsen worker's compensation
benefits but overruling LIRC's decision reducing those benefits pursuant to §102.58, Stats.

Heritage appealed the decision of the trial court. On appeal, although LIRC defended
the trial court’s affirmance of its decision as to compensability, it "acquiesced" in the trial
court's reversal of its decision as to a reduction in benefits due to intoxication. On March 14,
2000, the Court of Appeals issued a per curium decision affirming the decision of the trial
court.

The Petition for Review followed. On September 12, 2000, this Court granted the
Petition.

II Statement of Facts

William Larsen, at the time of his injury, was employed at Larsen Laboratories which
is jointly owned by him and his wife. Larsen Labs is engaged in metal testing for other
companies, mainly foundries, and acts as an independent contractor in the metal analysis
business. (R.6, Transcript 14; App. 114)

Applicant's job duties at Larsen Labs included maintenance of equipment,
programming of equipment, testing of metals and also sales relating to the services provided
by Larsen Labs. (R.6, Transcript 14; App. 114) Larsen contends that his injury occurred
while he was making a sales call. In describing his sales duties at Larsen Labs, Larsen
indicated that routinely he would solicit new customers on the telephone and occasionally

follow up in person in order to close the sale. (R.6, Transcript 16; App. 116)



Larsen testified at the hearing that 99% of the time he would personally visit potential
customers only after trying to obtain their business by telephone. (Id. 22)

On the day before the date of injury, Larsen alleges that he was intending to travel to
Tigerton, Wisconsin, in order to visit a previous customer, Aarow Electric Casting (" Aarow
Electric") from ten years earlier. (R.6, Transcript 23; App. 123) Aarow Electric was a prior
customer that Larsen Laboratories had done limited business with between October, 1987
and August, 1988. Arrow Electric is located in Shawano, Wisconsin. This Court can take
judicial notice that Shawano, Wisconsin, is less than 150 miles from Milwaukee.

Larsen testified that he contacted Aarow Electric approximately one year prior to the
date of his injury in an effort to re-secure its business. (R.6, Transcript 43-44; App. 143-144)
However, that 1995 sales call was unsuccessful. One employee at Aarow Electric, Rex
Harrison, indicated that Larsen Labs would be unable to do business with Aarow Electric
unless Larsen Labs gained its Caterpillar certification. (R.6, Transcript 59; App. 159) Upon
information and belief, as of today's date, Larsen Labs is still not Caterpillar certified.

It is important to note that before making this trip on January 31, 1996, Larsen did
not arrange a sales appointment with any individual working at Aarow Electric for either
February 1 or February 2, 1996. (R.6, Transcript 23, 70; App. 123, 170) Larsen claims that
he informed his wife before he made this trip that he was intending on calling on Aarow
Electric. (R.6, Transcript 23; App. 123)

Larsen owns a parcel of property in close proximity to Tigerton, Wisconsin, on which
he placed a mobile home. (R.6, Transcript 24; App. 124) The mobile home has been

situated on the property since approximately 1991. Larsen testified that he initially used the



mobile home for purely recreational activities, such as hunting. (R.6, Transcript 24; App.
124) Since 1993, Larsen has allegedly also used the mobile home for business purposes,
notably as a sales office. (R. 6, Transcript 25; App. 125) The address of the mobile home
does not appear on the defendant's business card as a place of business. (R.6, Transcript 53;
App. 153) Larsen Labs did not insure the mobile home as a business property on its business
insurance. Furthermore, Larsen Labs never had business insurance coverage on the mobile
home from its inception as an alleged office. (R.6, Transcript 62, 63; App. 162, 163) Also,
the mobile home was never listed as an extra office on the Larsen Labs worker's
compensation policy.

At the hearing, Larsen testified that he frequently visited the mobile home, due to
marital problems. (R.6, Transcript 89; App. 189) Larsen testified that he stayed at the
mobile home a number of times between 1993 and 1995 because of disagreements with his
wife. (R.6, Transcript 89; App. 189) He would cither stay at the mobile home or a motel
when his marital problem became severe and his wife instructed him to leave their home in
Cudahy, Wisconsin. (R.6, Transcript 86-88; App. 186-188) From September 10, 1995, to
October 18, 1995, he was living at the mobile horme but could not provide a reason why he
stayed there. (R.6, Transcript 90; App. 190) Larsen further testified that he did not use the
mobile home for business purposes in either December of 1995 or January of 1996, the two
preceding months prior to his alleged sales call on Aarow Electric. (R.6, Transcript 29; App.
129)

On January 31, 1996, Larsen left his Milwaukee work place at 12:30 p.m. (R.6,

Transcript 29; App. 129). Upon arriving at Tigerton, which is five miles from the mobile



home, Larsen stopped at a grocery store and purchased groceries. At the grocery store,
Larsen bought, among other things, a bottle of Kessler Whiskey. (R.6, Transcript 29; App.
129) He then proceeded to a feed mill to pick up shelled com for feeding deer. (R.6,
Transcript 29; App. 129)

After leaving the feed mill, Larsen proceeded to a tavern called the Split Rock Inn,
which is located between Tigerton and his mobile home. (R.6, Transcript 30; App. 130)
While at the Split Rock Inn, he consumed at least 4-5 mixed drinks of Kessler Whiskey and
diet coke in approximately 1 hour and 45 minutes. (R.6, Transcript 96; App. 196) After
leaving the Split Rock Inn at approximately 6:00 p.m., he drove to the mobile home where
he intended on having more drinks. (R.6, Transcript 35, 94 and 100; App. 135, 194 and 200)

Upon arriving at his mobile home, Larsen attempted to open the front door but had
difficulty using the key in the door lock. (R.6, Transcript 36-37; App. 136-137) While
attempting to open the front door, Larsen experienced dizziness and lightheadedness. (R.6,
Transcript 37, 38; App. 137, 138) He then attempted to open the door forcibly with a snow
shovel but was unsuccessful. (R.6, Transcript 38; App. 138) Finally, Larsen broke the
plastic window on the door and reached in and opened the door from the inside. (R.6,
Transcript 38; App. 138) Upon entering the mobile home, Larsen passed out onto the floor
leaving the door partially open until waking up at 8:00 a.m. the next morning on February
1,1996. (R.6, Transcript 39; App. 139) He does not know why he lost consciousness while
entering his mobile home on the evening of January 31, 1996. (R.6, Transcript47,122; App.
147,222) Because of Larsen's exposure to the frigid conditions, he experienced severe frost

bite injuries.



The medical records are consistent in that they indicate that the defendant was noton
a business trip at the time of the injury as he alleges. (R.6, Transcript 79-80; App. 179-180)
The Shawano emergency department record indicates that the applicant made the trip from
Milwaukee to check on the mobile home. (Exhibit 1} The medical information was recorded
by a nurse, Karen Johnson, at Shawano Medical Center and was taken from the defendant's
neighbor, Wallace Seefeldt. (R.6, Transcript 76; App. 176) A Family Health Plan medical
record indicates that defendant's wife stated that he was in Shawano attending to the trailer
when the injury occurred. (Exhibit 2)

Dr. Lorton, a psychiatrist, who was seen by the defendant, noted in his March 15,
1996, report that the defendant went to the mobile home at the time of his injury for a
weekend alone, because he is an avid deer hunter and an outdoor type of person. (Exhibit
3)

The medical records further indicate that defendant abused alcohol. (Exhibits 4-8)
Dr. Hanna indicated that the defendant's injury on February 1, 1997, was attributable to
"Ethanol abuse." (Exhibit 8) Several medical records indicate that defendant consumed 7-8
drinks per night. (Exhibit 8) (R.6, Transcript 98; App. 198) Dr. Kinney noted that

defendant had a "drinking binge" consisting of 6-8 drinks on January 31, 1996. (Exhibit 9)



ARGUMENT

I The appropriate standard of review needs clarification by this court in cases
involving a claimed deviation under the traveling employee statute.

This case involves the so-called “traveling employee” provision of the Wisconsin
Worker’s compensation Act which states:

“Every employe whose employment requires the employe to travel shall be

deemed to be performing service growing out of and incidental to the

employe’s employment at all times while on a trip, except when engaged in

a deviation for a private or personal purpose. Acts reasonably necessary for

living or incidental thereto shall not be regarded as such a deviation. Any

accident or disease arising out of a hazard of such service shall be deemed to

arise out of the employe’s employment.”

Section 102.03(1)(f), Stats. This provision establishes a presumption that a traveling
employee is in the course of employment which can be rebutted by evidence that the
employee was engaged in a personal deviation at the time of the accident. Tyrrell v.
Industrial Commission, 27 Wis. 2d 219, 224, 133 N.W. 2d 810 (1965).

Before embarking on a detailed discussion of the application of the traveling
employee statute to these facts, it is first instructive to discuss the applicable statute of
review.

The issue of judicial review of findings and conclusions of law from the Labor and
Industry Review Commission is codified by statute. Section 102.23, Stats., holds that a court
may set aside LIRC’s order if LIRC has acted in excess of its powers or if its order depends
on a material finding of fact that is not supported by credible and substantial evidence.

Section 102.23(1)(d), Stats. Further, a reviewing court is prohibited from finding facts.

Section 102.23(6), Stats.



In reviewing a factual determination of an administrative agency, the findings are
sustained if based on credible and substantial evidence. See Section 102.23 (6), Stats. It has
been held that in examining LIRC’s decision, the reviewing court’s role is to review the
record for credible and substantial evidence which supports LIRC’s determination, rather
than weighing opposing evidence. See Vande Zande v. ILHR, Dept., 70 Wis. 2d 1086, 1097,
236 N.W. 2d 255 (1975). In fact, it has been held that, “The findings of the [LIRC] must be
upheld upon appeal even though they may be contrary to the great weight and clear
preponderance of the evidence.” Consolidated Papers, Inc. v. ILHR, Dept., 76 Wis. 2d 210,
215,251 N.W. 2d 69 (1977).

It is instructive to compare this standard of review for an administrative agency’s
finding to findings arising out of a trial court setting. An appellate review of factual findings
is always deferential, albeit in several differing degrees. When an appellate court reviews
the factual findings of a trial court, the appellate court will only overtum a finding if it is
clearly erroneous — that is if it is against the great weight and clear preponderance of the
evidence. See Section 805.17(2), Stats. See also Wurrz v. Fleischman, 97 Wis. 2d 100, 293
N.W. 2d 155 (1980).

Greater deference is given to a jury’s factual determination. A reviewing court will
uphold a jury’s verdict, even if it is against the great weight and clear preponderance of the
evidence so long as the reviewing court can locate in the record, “any credible evidence” to
support the jury’s finding. See Weiss v. United Fire & Cas. Co., 197 Wis. 2d 365, 389-90,
541 N.W. 2d Sub 53 (1995). The difference between these two standards is, perhaps, is

understandable since in a jury factual finding setting, the trial court also can act as a “gate



keeper” against a manifestly unfair or perverse verdict. The reason for this, of course, is
because of the opportunity of the trial court to observe the trial and sense any atmosphere of
prejudice. Willenkamp v. Keeshin Transport System, Inc., 23 Wis. 2d 523, 530, 127 N.W.
2d 804 (1964).

In substance, therefore, a reviewing court treats an administrative agency’s factual
findings as it would treat a jury finding. However, in a case of a jury factual finding, a jury
has before it the full exposition of evidence, both in terms of testimony and written
documentation and the jury is able to base its decision on the presentation and demeanor of
the actual witnesses.

This is not soin a worker’s compensation setting. Under statute, LIRC is the ultimate
finder of fact. See Section 102.23 (1)(a), Stats. These findings of facts, however, are not
based upon actual testimony, but are based upon a review of the sterile written record.'

Historically, in the interpretation of cases arising out of the traveling salesman statute,
Section 102.03(1)(f), Stats., cases have indicated that both issues of fact and issues of law
arise. Indeed, in this case, the Court of Appeals noted that both mixed questions of fact and
law arose (App. 301). For example, it has been held that LIRC is called upon to find a
question of fact to determine whether an employee is engaged in a business trip in the first
instance. Lager v. ILHR, Dept., 50 Wis. 2d 651, 658, 185 N.W. 2d 300 (1971); Sauerwein

v. ILHR, Dept., 82 Wis. 2d 294, 301, 262 N.W. 2d 126 (1978).

'Should the credibility of a witness be determinative of a factual finding by LIRC, then
due process requires LIRC to have the benefit of the hearing examiner’s personal impressions if
LIRC reverses its examiner and makes contrary findings. See Braun v. Industrial Commission,
36 Wis. 2d 48, 153 N.W. 2d 81 (1967).

10



There have also, however, been numerous cases addressing the issue of whether a
traveling employee engaged in a “deviation” from his employer’s business, thereby
preventing compensation. Initially, it was held that a finding of deviation was simply a

question of fact for the Department to determine. See Hunter v. ILHR, Dept., 64 Wis. 2d 97,

133 N.W. 2d 810 (1965). More recently, however, this court has suggested that the issue of
deviation is a question of law. In a recent case addressing the applicability of the traveling
salesman statute, to a particular fact situation, the Supreme Court stated:

Nevertheless, merely labeling the question as a question of law and labeling

the commission's determination as a conclusion of law does not mean that the

court should disregard the commission's determination. Determination(s) of

("a deviation for a private or personal purpose” of "acts reasonably necessary

for living orincidental thereto") call for a value judgment, and judicial review

of such a value judgment, though a question of law, requires the court to

decide in each type of case the extent to which it should substitute its

evaluation for that of the administrative agency.

We have recognized that when the expertise of the administrative agency is

significant to the value judgment (to the determination of a legal question),

the agency's decision, although not controlling, should be given weight.”

CBS, Inc. v. LIRC, 219 Wis. 2d 564, 572, 579 N.W. 2d 668 (1997).

Giving weight to LIRC's determination, the Supreme Court held that the decision of
LIRC will be affirmed if it is "reasonable.” CBS, supra, at 573.

This standard of review has been called into question. As noted in a concurring
opinion in the recently decided case of CBS, Inc., supra, the concurrence questioned whether
this court has, indeed, shifted the applicable standard of review from a question of fact to one

of law, although the concurrence specifically noted that, “This may be a more reasoned

-approach ... CBS, Inc., supra, at 586 (Crooks concurring).
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A more recent case decided in the context of the traveling employee statute seemed
to confirm that decisions regarding employee deviations are, indeed, issues of law. In the
case of Wisconsin Electric Power Co. v. LIRC, 266 Wis. 2d 788, 595 N.W. 2d (1999), this
court dealt with an injury to a traveling employee while sightseeing. In upholding
compensability for the employee, this court, in discussing standard of review issues, noted
that the application of the traveling employee statute to the facts as found by LIRC presented
a question of law. Wisconsin Electric Power, supra, at 787. Further, this court also
confirmed that its focus on review was the “reasonableness” of LIRC’s application of the
statute to the facts of the case. Wisconsin Electric Power, supra, at 793.

If, indeed, a shift has been made in the applicable standard of review to be used under
cases arising out of the traveling employee statute, it is submitted that this change is
welcome. As further noted by the concurring opinion in CBS, Inc.:

“In an effort to expedite the interests of justice, however, I conclude that

judicial review of LIRC’s application of Wis. Stats. Section 102.03(1)({) has

been limited to the extent that it is essentially negated. Such limited judicial

review works to insulate from close scrutiny those decisions of LIRC that are

arguably unjust as well as those that are just. CBS, Inc., supra, at 585
(Crooks concurring).

The uncertain status of whether the Commission’s determinations are, indeed,
findings of fact or conclusions of law does, of course, affect the standard of review used. In
discussing the deference that reviewing courts have traditionally shown to worker's

compensation commissions, one commentator has noted:

Courts have been known to dodge difficult issues of law by calling them
issues of fact and then hiding behind the conclusiveness of Board’s findings.
Arthur Larson & Lex K. Larson, Larsons’ Worker’s Compensation Law,
Section 130.05(1)(c) at 130-34 (2000 Cumulative Supp.)

12



Confusions and concerns expressed in the past concerning the applicability of the
appropriate standard of review, i.e. whether actions under the traveling employee statute
involve determinations of fact or faw, and the concerns expressed about the degree of
deference given the administrative agency in this case present an opportunity of this court
to clarify the appropriate standard of review. If the determinations made by LIRC in this case
are purely factual then, of course, great deference must be given.

This deference is not absolute. A court has a duty to weigh the evidence relied upon
by LIRC to determine whether that evidence is sufficient to justify the finding made. If there
is credible, relevant and probative evidence and that evidence, construed most favorably,
would justify men of ordinary reason and fairness to make that finding, the evidence is
sufficient. However, such a finding should rest upon such evidence and not upon a mere
scintilla of evidence or upon conjecture and speculation. R.T. Madden, Inc. v. ILHR, Dept.,
43 Wis. 2d 528, 548, 169 N.W. 2d 73 (1969).

The decision of LIRC is an eight page decision summarizing the various testimony
at the hearing. The actual finding, of a business trip, is on page four of the decision. Inits
decision LIRC stated:

“The credible evidence leads to the inference that the applicant’s purpose in

going to Tigerton on January 31, 1996, was business related. The applicant

had recently discussed his company’s service prices with a representative of

Aarow Electric, as verified by the applicant’s testimony and a copy of a letter

from him to Aarow Electric dated January 26, 1996.” (R.6; App. 283)

This inference rests on a false premise. LIRC’s premise is that there is physical

evidence of a “recent” letter 1o support its finding that Larsen was going to make a cold call

on a prospect which had not been a client of his business in almost a decade. In fact,

13



however, the letter testified to at hearing was not dated January 26, 1996, but, in fact, was
dated January 26, 1995.

It was well established that where testimony conflicts with established physical facts
such testimony is incredible as a matter of law and a finding based upon such testimony
cannot stand. Corning v. Dec Aviation Corp., 50 Wis. 2d 441, 447-448, 184 N.-W. 2d 152
(1971).

This same standard applies to worker’s compensation cases. In the case of Pressed
Steel Tank Co. v. Industrial Commission, 255 Wis. 333, 38 N.W., 354 (1948), LIRC ruled in
favor of an applicant to the effect that his injuries arose out of his employment. The
employer appealed and the trial court overturned the Industrial Commission (predecessor to
LIRC) and the matter was taken to the Supreme Court. In upholding the trial court decision,
the Supreme Court reviewed the record which turned on an issue of fact as to whether the
applicant had sustained a prior back injury. Applicant’s supporting physician submitted a
report, in favor of the applicant, but the physician admitted that he assumed that the applicant
never had a prior back injury, based on the applicant’s history. In addressing this particular
issue, the Supreme Court noted, “When it appears that the assumed facts do not exist or are
not proven, the opinion based thereon must be disregarded.” Pressed Steel Tank, supra, at
335 (emphasis added).

So too, it appears that LIRC’s decision was based on assumed facts which simply do
not exist. The applicant was not following up on a “recent” letter in order to make a cold call

on a customer who last did business with him ter years ago. Consequently, his testimony

14



does not rise to even a “scintilla of evidence” to support a finding that Larsen was engaged
in a business trip at the time of his injury.

On the other hand, if LIRC’s determinations in this case are viewed to be questions
of law then, although the agency’s determination should be given weight, it also appears that
the weight to be given to the agency’s decision, especially in the context of a claim under the
traveling salesman statute, does call for a “value judgment” which must be “reasonable.”
CBS, Inc., supra.

This court noted that the issue of reasonableness can change with the facts presented.
Even in upholding a decision of LIRC granting compensation to a worker injured while
sightseeing, this court stated:

Counsel for LIRC aptly noted in response to questioning at oral argument that

this case “pushes the envelope” of the kinds of behavior by traveling

employees which might be considered incident to living under Wis. Stats.

102.03(1)(f). Wisconsin Electric Power, supra, at 796.

This case breaks the envelope.

Finally, no matter what standard of review is deemed to be appropriate in this case,
it should be emphasized that this court does have certain inherent powers to make certain that
justice occurs. Under common law, judges traditionally have had the power to grant new
trials when it is apparent to the judge that a miscarriage of justice would occur. In fact, as
noted by this court, the powers of a judge, “should be courageously and fearlessly exercised
whenever a trial judge is convinced that to enter judgment on a verdict returned would result
in a miscarriage of justice. It is possible that this important power is used more sparingly that

it should be.” Van Gheem v. Chicago & N.W. R. Co., 33 Wis. 231, 236, 141 N.W. 2d 237
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(1966), citing Schlag v. Chicago M. & St. P. R. Co., 152 Wis. 165, 169, 139 N.W. 756
(1913). This standard has also been codified under Section 751.06, Stats. See also Vollmer
v. Lutey, 156 Wis. 2d 1, 456 N.W. 2d 797 (1990).

As part and parcel of the inherent authority of the court to protect against a
miscarriage of justice, this court has the power to set public policy for the State of
Wisconsin. Asnoted in the case of Pfiefer v. Standard Gateway Theater, Inc., 262 Wis. 229,
238, 55 N.W. 2d 29 (1952):

... In cases so extreme that it would shock the conscious of society to impose

liability, the courts may step in and hold as a matter of law that there is no

liability.

Applying a “value judgment” standard of review in this case, this court should deny
compensation for the reasons set forth below.

I The facts of this case go beyond the “outer limits” of protection given to
traveling employees.

This court has issued two recent decisions addressing the interpretation of the
traveling employee statute as part of the Worker's Compensation Act. In the case of CBS,
Inc. v. LIRC, 219 Wis. 2d 564, 579 N.W. 2d 668 (1998), this court upheld a determination
that an injury of a traveling employee was comperisable when the employee, while working
for CBS Television at the Winter Clympics, sustained an injury while skiing on an off day.
In the case of Wisconsin Electric Power Company v. LIRC, 226 Wis. 2d 778, 595 N.W, 2d
23 (1999), this court, again, concluded that an injury to a traveling employee, while engaged

in personal sightseeing, was compensable under the traveling employee statute.
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Obviously, the 1ssue of traveling employee compensability is an issue of great interest
toemployers and employees throughout the state. Given two recent decisions addressing this
issue, it is also obvious that the issue of compensability for traveling employees can generate
confusion and controversy when it is not entirely clear that the worker is performing service
to or on behalf of his employer.

This case presents such a situation.

The traveling salesman statute, §102.03(1)(f), Stats., creates a presumption that an
employee who sets out on a business trip is performing services arising out of and incidental
to his employment until he returns from his trip. Lager v. ILHR Department, 50 Wis. 2d
651, 658, 185 N.W. 2d 300 (1971).

However, the statute provides for an interruption in the employment during such time
that an employee is on a "frolic of his own." Lager, supra, at 658. To deny recovery,
therefore, the statute requires that there must be {1) a deviation by the employee from the
business trip, and (2) such a deviation must be for a personal purpose not reasonably
necessary for living or incidental thereto. Hunter v. ILHR, Department, 64 Wis. 2d 97, 101-
102, 218 N.W, 2d 314 (1974).

Liberal construction of the Act is governed by the statutory intent of the law. The
court should examine the facts and circumstances and apply the traveling employee's
provisions of the Act to them with the help of existing case law to aid in the interpretation
of the statute. Doing so demonstrates the unreasonableness of LIRC's conclusion that an

employee who travels to a mobile home, owned by him, and often used as a personal refuge
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from marital problems and who arrives at the mobile home, after having spent several hours
at a tavern, with feed corn to feed animals, is not engaged in a deviation.

In the case of Hunter v. ILHR Department, 64 Wis. 2d 97, 103, 218 N.W, 2d 314
(1974), the court defined when a deviation exists by stating:

Whether there is a deviation depends upon whether there is established in

some "...meaningful manifestation to engage in activities purely personal to

the employee ... The test depends on whose purpose was served.”

Substantial evidence, brought out at the hearing, suggests that Larsen deviated from
the course and scope of his employment activities by consuming unreasonably large
quantities of alcohol preparatory to arriving at his trailer, with the intent of consuming
pizzas, consuming more alcohol, and then allegedly doing office paperwork. Larsen
admitted to consuming at least 4 of 5 drinks in less than a 2 hour time period. (R.6,
Transcript 31-32; App. 132) Dr. Kinney, in his report, indicates that defendant possibly
consumed as much as 8 drinks and was on a "drinking binge" at the time of injury (Exhibit
%)

While the consumption of intoxicants does not automatically defeat a worker's
compensation claim, it can be used to demonstrate an intent to deviate from the course and
scope of employment. Dibble v. ILHR Department, 40 Wis. 2d 341, 350, 161 N.-W. 2d 913
(1968). In Dibble, the Supreme court commented, "[intoxication] is relevant evidence as to
the [applicant's] state of mind insofar as it helps resolve the question of whether the deviation

was for private purpose and whether it was an act reasonably necessary for living and

incident thereto." Dibble, at 350.
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Like Dibble, Larsen in this case was not contacting any customers or soliciting any
prospective customer at or before the time of injury. Furthermore, as in Dibble, it cannot be
said that the intoxicants consumed by the applicant were in any way a furtherance of his
business activities. Importantly, the Dibble court commented that:

While a cocktail or two before dinner probably is an acceptable social custom

incidental to an act reasonably necessary to living the department could

conclude that Dibble's indulgence was beyond reasonableness. Certainly, at

the time of his second trip to the lounge after he had dinner his indulgence

was not an act reasonably necessary or incidental to living. Dibble, supra, at

350.

It is true that intoxication, per se, does not establish a deviation. See Phillips v. ILHR
Department, 56 Wis. 2d 569, 202 N.W. 2d 249 (1972). Nor is dining and socializing, even
with intoxicants, considered a deviation which would take a salesman out of the character
of his employment. Hansen v. Industrial Commission, 258 Wis. 625, 46 N.'W. 2d 754
(1950).

However, important in the Hansen holding is the recognition that the activity, in order
not to be deviation, must be an activity undertaken that is ordinarily considered usual and
proper. The Hansen court recognized that activities such as dining or engaging in other
reasonable activity is expected of an individual away from home. The Hansen court does not
indicate that whatever the individual would do is acceptable or reasonable. The Hansen
decision further emphasized that to keep the worker within the scope of employment, that
worker must be doing the "usual, legitimate things incidental to daily existence.” Hansen,

supra, at 626, It cannot be said that passing out cold on the floor of a mobile home is an

activity that is incidental to daily existence.
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Wisconsin courts have also addressed factual scenarios which certainly could be
argued to involve incidental and necessary activities for living, but have been nevertheless
rejected by the court as being non-compensable. The court in Simons v. Industrial
Commission, 262 Wis. 454, 55 N.W. 2d 358 (1952), was confronted with a factual scenario
under which a traveling employee appears to have taken his children to the home of the
grandparents for purposes of baby sitting. Seemingly, baby sitting is something that is
relatively common and usual and anticipated in our society. The Supreme Court, however,
properly limited the scope of compensability and determined that the deviation for purposes
of dropping off the children was such a deviation so as to remove the injury from the
worker's compensation coverage. In essence, the Simons court correctly complied with the
legislative intent in determining that personal and private deviations are not compensable.

Similarly, in Tyrrell v. Industrial Commission, 27 Wis. 2d 219, 133 N.W. 2d 810
(1964), the worker made a geographic deviation from his normal route and attended a local
tavern. The Tyrrell court determined that the employment of the worker formed no part of
the trip and, as such, found the accident as not arising out of the employment and constituting
a personal deviation. See Tyrrell, supra, at 226-227.

Courts have also found a personal deviation as a result of geographical deviation
where the consumption of alcoholic beverages was not an issue. In the case of Hunter v.
ILHR Department, Wis. 2d 97, 218 N.W. 2d 314 (1974), LIRC denied worker's
compensation benefits to a worker who instead of immediately returning home from a trip
to Appleton, chose to drive approximately 40 miles west to test road conditions to determine

whether she would either visit a boyfriend or go on a hunting trip. After traveling west for
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approximately ¥2 hour, the worker determined that the road conditions were such that a trip
the next day was not advisable. She testified that the second half of her trip was for the
purpose of finding a motel in which to sleep or finish her work, clearly work-related
activities. However, compensation was denied on the grounds that it was established that "a
deviation for personal purposes had already taken place." Hunter, supra, at 104.

In Neese v. State Medical Sociery, 36 Wis. 2d 497, 153 N.W. 2d 552 (1967), the court
was confronted with an even stronger case for an argument of compensability. The worker
in Neese was simply engaged in finding a place to eat. However, the Neese court properly
determined that there were sufficient places to eat in the local vicinity of the worker and there
was no need for him to travel much beyond the local community. When the applicant
traveled a greater distance in order to find a particular restaurant, he was on a personal
deviation which was not compensable.

Finally, one of the most defining cases in this area is the case of Sauerwein v. ILHR
Department, 82 Wis. 2d 294, 262 N.W. 2d 126 (1978). In Sauerwein, the employee engaged
in recreation in the form of swimming. Admittedly, the court in Sauerwein found that the
applicant was not a traveling employee. The court also, however, addressed the applicant’s
activities and noted:

‘The employee is not covered while pursuing purely personal objectives. At

the time of this applicant's injury, he was pursuing personal objectives,

swimming and socializing with his friends." Sauerwein, supra, at 303.

The Sauerwein court goes on to further discuss the personal comfort doctrine as

follows:
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In this case, the applicant was ministering to his personal comfort at the time

of his injury, but his activities were unrelated to his work. Sauerwein, supra,

at 305-306.

In this case, an employer of a traveling salesman undoubtedly has an interest in the
personal comfort of the employee, including reasonable "indulgences” which may include
a cocktail or two before dinner. However, engaging in a "drinking binge" and passing out
on a floor does not serve any legitimate purpose of any employer.

The court of appeals noted LIRC finding rhat even if Larsen had deviated from acts
reasonably necessary for living by going to a tavern, the deviation had ceased by the time he
arrived at his mobile home. The implication here is that no matter what Larsen did, as long
as he returned on a path toward an alleged business purpose, any issue of past deviation is
irrelevant.

The same type of argument was advanced and rejected by the Supreme Court of
Michigan. In the case of Bush v. Parmenter, Forsythe, Rude & Dethmers, 413 Mich. 444,
320 N.W. 2d 858 (1982), an attorney left his offices to go to a seminar in his field of
expertise. The seminar also included a cocktail hour which he attended. Arguably, this
social occasion may have aided the attomey in meeting new business contacts. He then
returned to his hometown where his personal “cocktail hour” extended for many more hours.
At approximately three in the morning, he then started back toward his home when he was
shot and murdered. His widow applied for worker’s compensation death benefits.

In denying benefits under the facts of that case, the Michigan court discussed the

issue of deviation and whether the aitomey, at the time of his fatal injury, was actually

returning on a business purpose path. In fact, the Michigan Court of Appeals had determined
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that Bush had actually resumed his business trip and held that upon resumption of the trip
the employer’s liability recommenced.

In overruling this finding, the Michigan court examined the issue of whether the
employment nexus was broken prior to the completion of the “round trip.” It also examined
whether the deviation substantially increased the likelihood of injury. In raising these
questions, the Michigan court answered them by concluding that the business detour was so
great and unrelated to his business that the deviation dwarfed the business portion of the trip.
1t further held that the deviation was of such nature in length, that it extenstvely increased
the likelihood of injury and was clearly unrelated to the purpose of employment.

In reaching this conclusion, the Michigan court extensively relied upon excerpts from
Professor Larson and noted:

One thing seems reasonably certain. An employee who has the right to

have his homeward journey covered cannot, so to speak, put that right

in the bank indefinitely and cash it at whatever future time suits his

convenience. The sheer amount of time elapsed is bound to influence

courts in these cases . . . other factors . . . include the amount of risk

added by the personal activity, such as drinking, the nature of the job,

and the extent to which there may be found an identifiable moment in

time at which work duties end and the clock begins to run on the

deviation. Bush 858 N.W. 2d at 865, citing 1 Larson, Worker's

Compensation Law, Section 19.29, PP4-310-4-320 (emphasis in original).

In its decision, LIRC specifically utilized the "positional risk analysis” and

determined that the zone of special danger to which the applicant was exposed was the

extremely cold weather in Tigerton the evening of the accident and, it was by reason of an
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employment activity (sheltering himself for the night) that Larsen was exposed to this special
danger’. LIRC's analysis was faulty.

In the case of Goranson v. ILHR Department, 94 Wis, 2d 537, 289 N.W. 2d 270
{1980), the court noted that, "the statutory phrase ‘arises out of employment,’ is not
synonymous with the phrase '‘caused by employment.’ In determining the meaning of the
statutory language, the "positional risk doctrine' is applied." Goranson, supra, at 555, citing
Cutler-Hammerv. Industrial Commission, 5 Wis. 2d 247, 254, 92 Wis. 2d 824 (1958); Nash-
Kelvinator Corp. v. Industrial Commission, 266 Wis. 81, 86-87, 62 N.W. 2d 567 (1954).

The Goranson court defined the "positional risk doctrine” as follows:

Accidents arise out of employment if the conditions or obligations of the

employment create a zone of special danger out of which the accident causing

the injury arose. Stated another way, an accident arises out of employment

when, by reason of employment, the employe is present at a place where he

is injured through the agency of a third person, outside force, or the

conditions of special danger. Goranson, supra, at 555, citing Cutler-Hammer

v. Industrial Commission, 5 Wis. 2d at 284,

Not all zones of danger are obligations of employment. The Goranson court further
noted: "An employe may wilfully do a wrong act for purposes entirely foreign to his
employment, and while so acting taking himself out of the scope of his employment. . ..
Such departure . . . measured in terms of time and space may be very slight." Goranson,
supra, at 555, citing Peterman v. Industrial Commission, 228 Wis. 352, 358, 280 N.W. 2d

379 (1938). As Goranson indicates, an emplovee on a business trip can sustain an injury that

does not arise out of his employment. An employee who, while on a trip, engages in

*It appears that the Wisconsin “positional risk analysis™ is analogous to the Michigan
analysis conceming whether a deviation broke an “employment-injury nexus.”
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unlawful or immoral behavior, unconnected to the business nature of the trip and who is
injured as a result, has not sustained an injury, "arising out of a hazard" of the trip even
though the employee may otherwise be within the time and space limits of a trip.

In Goranson the applicant was a bus driver whose work took him to Green Bay. As
part of his work activities, hts employer also put him up in a hotel. On the date of his
accident, it appeared that he either jumped or was pushed from the third floor ledge of his
room under uncertain and certainly unusual circumstances. There was testimony that
Goranson had been drinking and, perhaps, he alsc may have had companionship in the room
with him.

Although the conditions of his employment took Goranson to the third floor of a
hotel, at the time of his injury, the conditions of his employment did not take Goranson to
the window ledge from where he either jumped or fell. Asnoted by the Supreme Court, "The
situation in which Mr. Goranson found himself was not one which was created by the risk
of staying at the hotel." Goranson, supra, at 557.

In its decision, however, the Court of Appeals held that Heritage's analogy to the
Goranson case failed because of this court's subsequent decision in the case of Weiss v. City
of Milwaukee, 208 Wis. 2d 95, 559 N.W. 2d 588 (1977). The Court of Appeals noted
language from the Weiss decision stating:

[T]he [Goranson) court determined that the accident did not arise out of the
driver's employment, because the injury force was purely personal to him.

The facts of this case are distinguishable from those in Geranson. In
Goranson, the bus driver's employment did not contribute to or facilitate the
accident causing the injury he suffered jumping from the hotel window.
Weiss, supra, at 108.
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Adopting the Weiss distinction, the Court of Appeals noted that LIRC found that
Larsen, "when injured ... was simply attempting to enter his domicile for the night, an act
reasonably necessary for living." The Court of Appeals then held that this was not an
unreasonable finding. (App. p. 307)

Obviously, it is clear that exposure to cold weather related conditions can result in
compensability. See Eagle River B. & 5. Co. v. Industrial Commission, 199 Wis. 192, 225
N.W. 690 (1929); Ellinson Lumber Co. v. Industrial Commission, 168 Wis. 227, 159 N.W.
568 (1918). However, it is clear that compensability in those cases arose because the cold
weather exposure was a hazard of employment related activities.

However, what is ignored by both LIRC and the Court of Appeals is that in this case
Larsen's activities, even if employment related, did not expose him to a zone of special
danger. Although Larsen did not suffer any injury until after he sought shelter for himself
for the evening, the Court of Appeals ignored the distinction between the need for an
employee to shelter himself for the night and the employee's action or inaction, purely
personal to him, in failing to adequately secure shelter. There is no suggestion whatsoever
that the shelter itself was inadequate. The trailer was, in fact, heated. Larsen himself
admitted that the frozen pipes thawed after the door of the trailer was closed. (R.6, p. 78)
What was inadequate about the shelter was the act of entering the trailer, passing out on the
kitchen floor, and failing to close the door.

These are factors wholly personal to Larsen and not due to any work related

requirements.
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111 There is credible evidence in the record to support the finding that Larsen’s
intoxication caused his injuries.

In its dectsion, LIRC specifically found that at the time of his injury, Larsen was
intoxicated and that his intoxication was a substantiat factor in causing his injuries. The trial
court overturned this finding, however, indicating that although Larsen may have been
intoxicated, there was an absence of evidence that the intoxication caused his injuries.

Initially, it should be noted that the standard of review issues set forth above are also
important considerations in addressing the intoxication issue. If this court holds that factual
findings are involved which are to be upheld if supported by credible and substantial
evidence, then it is difficult to see how LIRC's finding regarding intoxication can be
overturned.

If this court concludes that the intoxication issue is a conclusion of law and the
administrative agency’s determination should be given great weight then, again, it is difficult
to see how LIRC’s conclusion of intoxication could be overturned.

In fact, at the lower court level, LIRC strenuously argued the proposition that any
finding of the Commission must be upheld if supported by any credible evidence. Yet, in
briefing before the Court of Appeals, LIRC was totally silent as to the circuit court’s reversal
of the Commission’s finding of intoxication so as to reduce compensation pursuant to
Section 102.58, Stats.

Instead, LIRC indicated in a footnote in its appellate brief that it “now acquiesces”

in the circuit court’s finding as to this particular issue. Left silent in this “acquiescence™ is
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an understanding of how the Commission could be wrong on this issue, given the review
standard previously proposed by LIRC,

Perhaps, LIRC will enlighten this court as to the appropriate standard of review to be
followed not only as to findings made under Section 102.03(1)(f), Stats., but also Section
102.58, Stats. It can, perhaps, also enlighten this court as to why whichever standard of
review is applied, certain factual findings or legal conclusions should be upheld and why
other factual findings and legal conclusions should be overturned.

Regardless, of the standard of review applied, LIRC decision in this case provides for
troubling evidentiary issues. While it is true that an empioyer bears the burden of proof to
sustain a 15% reduction in compensation pursuant to §102.58, Stats., Haller Beverage Corp.
v. ILHR Department, 49 Wis. 2d 233, 181 N.W. 2d 418 (1970), it is also true that this burden
is not synonymous with an impossible standard.

It is well settled that an opinion of intoxication does not require expert testimony and
a lay witness is competent to give an opinion as to intoxication. City of Milwaukee v.
Antczak, 24 Wis. 2d 480, 128 N.W. 2d 125 (1963). Further, to prove intoxication it is not
necessary to have scientific testimony and. in fact, even blood tests on the issue of
intoxication are not in and of themselves conclusive. Baird v. Cornelius, 12 Wis. 2d 284,
293, 107 N.W. 2D 278 (1960). Further, even the scientific testimony of a chemist is not
sufficient to determine the effect that alcohol would have on an individual defendant. See
State v. Bailey, 54 Wis. 2d 679, 196 N.W. 2d 664 (1972). Moreover, the Supreme Court has

even taken judicial notice of the fact that, "intoxicants affect people in different ways and
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even the same person differently depending upon the circumstances.” City of Milwaukee v.
Johnston, 21 Wis. 2d 411, 124 N.,W. 2d 690 (1963).

Given these widely varied standards to determine intoxication, and the effects thereof,
LIRC must, as a matter of necessity, be given latitude to reach its findings. In fact, the
Supreme Court has already declared that in regard to certain subjects LIRC possesses its own
level of expertise or expert knowledge. McCarthy v. Sawyer-Goodman Co., 194 Wis. 198,
205,215 N.W. 824 (1927); Anheuser Busch Inc. v. Industrial Commission, 29 Wis. 2d 685,
139 N.W. 2d 652 (1965).

In this case, of course, LIRC did not simply have the testimony of the applicant,
Larsen, available to it. LIRC also had numerous and extensive medical records as well.

LIRC had before it the consultation report of Dr. Goldmann noted: "After a drinking
binge consisting of 6 - 8 drinks, he attempted to go home about 6:00 at night.”

LIRC had before it a psychiatric consultation of the Family Health Plan where in it
was noted: "He apparently had gone into the mobile home and not shut the door tightly and
he had had several drinks and passed out."

Finally, the Commissioner had before it a renal consultation performed on February
2, 1996, by Dr. Matthew Hanna wherein Dr. Hanna states:

Consultation is regarding acute renal failure rthabdomyolysis. This 54-year-

old white male with a history of heavy ethanol use and smoking presented to

his local emergency department yesterday with frostbite injury to the hands,

face and feet.

He reports "passing out" in a mobile home on the evening of January 31,

1996, after having several drinks and awoke 8-9 hours later in an unheated

trailer. He presented to his iocal emergency department with severe frostbite
injury to the hands evidence as well as involving the nose and ears and feet.

29



... IMPRESSION:

1. Ethanol abuse

2. Loss of consciousness secondary to the above. ...

LIRC could reasonably interpret this specific evidence in conjunction with its own
expertise as sufficient to establish the necessary, "causal link between the intoxication and
the injury." Haller Beverage, supra. Such a determination was within the fact finding
authority of LIRC and it is also noted that the drawing of reasonable inferences from
ambiguous, incompiete, or even indefinite medical evidence is the exclusive function of the
Commission. Ruff v. LIRC, 159 Wis. 2d 239, 245, 464 N.W. 2d 56 (Ct. App. 1990).

Here, the trial court, affirmed by the Court of Appeals, disregarded the conclusions
of LIRC, based on the medical records. Apparently, a higher standard of proof is now
required to show not only intoxication but the specific effects of intoxication on each specific
employee. How this can be done, in light of this court’s judicial notice that intoxication can
cause different effects depending on the circumstances, is unknown. See City of Milwaukee
v. Johnston, supra. The Court of Appeals has given no guidance as to the required level of
proof needed to establish a reduction of benefits pursuant to §102.58, Stats. This court
should assist employers to determine what level of proof is necessary. It should hold that a

finding of intoxication, in conjunction with medical testimony, as part of the record in a

particular case, is sufficient.
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CONCLUSION

Because a decision by this court will help develop, clarify and harmonize the law,
which is continuing to be developed concerning the traveling employee statute, and because
it is submitted that the facts in this case represent the "outer limits" of compensability under
the traveling employee statute, and because the issue of the required level of proof for a
reduction of compensability, because of intoxication, is uncertain, Heritage respectfully
requests that this court over-rule the Court of Appeals and hold that Larsen is not entitled to
compensation, under the Worker’s Compensation Act for his injuries.

If this court determines that compensation is warranted, it should reinstate the fifteen
percent (15%) compensation reduction pursuant to Section 102,58, Stats.
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WILLIAM LARSEN,
Applicant,
vs, Case No. 96-021617
LARSEN LABORATORIES, INC., and
HERITAGE MUTUAL INSURANCE,

Respondent.

P T R R P e e S e Y T

I NDEKXK
WITNESSES PAGE
WILLIAM LARSEN
Direct by Mr. Ward 13
Cress by Mr. Eichorst 3¢
Re-Direct bv Mr. Ward 118
Re-Cross by Mr. Eichorst 123
Re-Re Direct by Mr. Ward 126
WALLACE SEEFELDT
Direct b? Mr. Ward 130
Cross by Mr. Eichorst 137
Re-Direct by Mr. Ward 138
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IDA MAE LARSEN PAGE
Direct by Mr. Ward 140
Cross by Mr. Eichorst 152

KELLY CAVANUAGH

Direct by Mr. Eichorst 168

Cross by Mr. Ward 171

Re-Direct by Mr. Eichorst 175

Re-Cross by Mr. Ward 176
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STATE OF WISCONSIN
DEPARTMENT OF INDUSTRY, LABOR AND HUMAN RELATIONS
Worker’s Compensation Division
FERR R R E KRR E R RN AR R R R R KRR E R KR TR KRR RRERERKKRR LR KRR
WILLIAM LARSEN,
Applicant,
vs. Case No. Y46-021617
LARSEN LABORATORIES, INC., and
HERITAGE MUTUAL INSURANCE,
Respondent.
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EXHIBITS
APPLICANT’S
A WKC~16 from Dr. Gre< Watchmaker

B Certified Medical Records from Curtis
Emergency Medical Services

C Letter from Schiro & Ward to Dr. Greg
Watchmaker

D Certiftfied Medical Records from Dr. Harvey M.
Bock

E WC-3 and Mileage Claimed

F Applicant’'s Business Card

G Letter to Rex Harrison ftrom Applicant

H Invoice Records from 1487 and 19838

I Sprint Telephone Invoice

J Log Excerpt from January, 19855
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RESPONDENT 'S

10

Recorded Statement of 4-5-9Y6

Letter to Worktorce Division from Schiro &

Ward

Certitfied Medical
Medical Center

Certitied Medical
Medical Center

Certified Medical
Medical Center

Certified Medical
Plan

Discharge Summary
Rehabilitation

Records
Records
Records

Records

from

from

from

from

Shawano

Appleton

St. Luke'’s

Family Health

from Mount Carmel Health &

Amendment to Answer from Shawn M. Eichorst
Certitied Medical Records trom Dr. Greg

Watchmaker

Heritage Insurance Policy tor Larsen

Industries, Inc.
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PROCEEDINGS

{Applicant Exhibits A - J marked.)

{ Respondent Exhibits 1 - 10U marked.)

JUDGE RYAN: We’ll go on the record at this
time.

This is a hearing in the matter of William Larsen
versus lLarsen Laboratories, Inc., and Heritage Mutual
Insurance Company.

The applicant is here in person and is represented by
Attorney WwWard. )

The respondents are represented by Attorney Eichorst?
Did I say that right?

MR. EICHORST: That's correct.

JUDGE RYAN: Received by stipulation at this
times are Applicant’'s Exhibits A thru J; Respondent's
Exhibit 1 and Respondent Exhibits 3 thru 8, and in
about 5 minutes I'll be inviting the attorneys to argue
their objections and reasons for and against the
reéeipt into evidence of Exhibits 2 and 10.

(Appiicant'suExhibits A - J received.)

(Respondent’s Exhibits 1, 3 - 8 received,.)

JUDGE RYAN: Conceded are .jurisdictional
facts, an average weekly wage of $576.92 as of January
31, 1¥96. That-- Strike that.

The issues in dispute are whether applicant experienced

od
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an accident or disease causing injury arising out of
his employment while pertforming services growing out of
and incidental to the employment, the nature and extent
of disability, liability for medical expenses, whether
notice was provided under the provisions of 10Z.12.
Whether Section 102.58 should be complied to decrease
compensation by 15 percent.
Whether there has been overpayment made based upon a
mistake of tact, and I might be repeating the medical
expense issue, the claim there to date is_for
$74,845.72.
The claim for temporary total disability is from
February 1, 1996 through today's date and continuing.
The alleged amount of overpayment is $3,848.70-- I'm
going to-- I guess 1 have old informaticon on that.
The WC-13 that was given to me today indicates that
$3,461.58 was paid rather than the amount tvped in on
the Answer.
MR. WARD: I suppose I should look at that.
JUDGE RYAN: Pardon me?
MR. WARD: I suppose I should lcocok at that.
JUDGE RYAN: ©Okay, we'll recess at this time.
(Recess taken.}
JUDGE RYAN: Okay, we'll g0 back on the

record. At this time I have just confirmed and ny
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assumption was correct tnat the $3,461.58 tigure today
is the accurate figure as opposed to the one slightly
higher that was entered on an Answer that was filed
back in July of 1998.
I'm going to also assume, and I'm sure I'm correct on
this, Attorney Ward is requesting an Interlocutory
Order to address any issues that aren’t dealt with
today for tuture disability, certainly the T.T.D.
claimed. He has indicated that it is through todev’s
date and continuing, and he'd want a further hearing on
that and permanent disability, perhaps disfiguring and
whatever else he wishes to tell me about atfter I check
with the attorneys now as to whether I have recited
todayv’'s issues correctly and summarized whatever else
we covered hefore <oing on the record completely and
correctly.
Do you agree that I’'ve covered all those things
correctly, Attornev Eichorst?

MR. EICHORST: I believe you have, Judge.

JUDGE RYAN: Attorney Ward, same question.n
Did I recite the issues correctly and did I summarize
it completely and correctly and if yes. ves, is your
answer, then I'll ask you to-- Let's do it this way,
let’s cover one exhibit at a time.

‘Make vour argument on 2 and then I'm going to let him
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respond, and then we'll come back to wvou ftor 10 and
he’ll respond to that.

MR. WARD: You did recite the issues
correctjiv. You assumed correctly that 1 was requesting
an Interlocutory Order given that the dispute in the
case is primarily compensability. 1If you should find
that the injuries are compensable under the act, I
think it would be appropriate to issue an Interlocutory
Order of all! issues except of course those that vyou
decide by your decision in regards to todav's hearing,
which would be the medical expense and the temporary
total disability to date issues.

MR. EICHORST: And the medical expense to
cdate issues.

MR. WARD: In that the medical expense is
ongoing, temporary disability is ongocing, there's
obviously signitficant permanent partial disability and
vou mentioned some disfieurement perhaps, so I guess
what I'm asking for is an Interlocutory Order on those
issues. -

ME. RYAN: Not too many vears ago we used to
refer to those as liability hearings. Now that word
never appeared on the hearing notice, but it was used
by the examiners, the teacher, Harry Linhert, and Hugh

Russell.
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Okay. Exhibit 2, objecting why?

MR. WARD: VWell they’re hearsayv documents.
They're letters from me.

JUDGE RYAN: OKkay, hearsay. Any other
reason?

MR. WARD: No.

JUDGE RYAN: Exhibit 2, a hearsay ob.jection.

MR. EICHORST: Well, Judge, I think they’'re
business documents provided to the Department and
ourselves for the purpose of indicating that Mr. Larsen
had changed addresses, and I think the changed address
wilil be an issue in this case.

I don't see-- I don't see where there's a hearsay
problem because thev’'ve been sent to the Department,
theyv’ve been sent to us, thev're part of the record I
believe.

MR. WARD: Here's my broblem. I don't know
it Mr. Larsen’'s €oind to verify or not veritfv the
iﬁformation in the letters.

Assuming he does not veritfy the intformation in the
letters, then the way that you would verify the letters
themselves is by calling the author of the letter.

I don't intend to become a witness at this hearing, so
I'm objecting that this is a hearsay document.

‘He can verify the information in the letters and then
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we don't have a problem.

JUDGE RYAN: Okay. I'm going to not receive
Exhibit 2 even though it’s possible if vou’'re not
offering it for the truth of the matter that's
contained therein, although it sounds like vou are, but
I think the material facts with recard to whatever is
stated in that 2-page exhibit is going to come out with
other supporting evidence or-- and if it doesn’'t we'll
call for it, so let’'s move on, that's not received.
Exhibit 10, argument? )

MR. WARD: Relative to Number 10 I hadn’'t
seen it prior to todayv.
1t’s my understanding that it's purported to be a
policy of insurance applying to Larsen Laboratories.
I don’t know that and I think testimony is required in
order to verify what that document is.
So I guess it's a hearsav ob.jection in that there isn't
any verification in what this document is.

JUDGE RYAN: Regarding 107

MR. EICHORST: I believe that the cover Daée
is a certification of what it is.
It's-- 1It's-- 1It's the Larsens business policy for
the Eusiness in question and I will be offerin«
testimony in regard to the tact that our clients had a

written policy with the Larsens to substantiate that.
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Even though I don’t think he has to.

MR. WARD: I guess I'd like to hear the
testimony, and if I hear the testimonyv I imagine I’'ll
stipulate to the admission.

JUDGE RYAN: Okay. I'1l1 defer my ruling on
that, but based upon the arguments by the two
attorneys, I'm almost certain I'm going to receive
that Exhibit 10, but I’1ll hold off on that right now.
All right. I think that finishes the housekeeping and
vour first witness, Mr. Ward. )

MR. WARD: 1I’ll call Mr. Larsen, William
Larsen.

WILLIAM EDWARD LARSEN, APPLICANT, DULY SWORN

Direct Examination

Mr. Ward:

State vour name, please?

William Edward Larsen.

And your current address, Mr. Larsen?

2616 East Holmes Avenue, Cudahy, Wisconsin.
And that’s 531i0?

Correct.

How old are wyou”?

55.

And how tar did you fgo to school?

I graduated high school and I took additional courses
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refating to toundry business and metallurgical courses.
All right. It’s my understanding that prior te-- up to
January 31lst of 14996, vyou were emploved by a business
called Larsen Laboratories; is that correct? |
Yes.

What is the business of Larsen Laboratories?

Larsen Laboratories is a commercial testing lab for
metals.,

Basically we do spectrographic analysis and we do
rhysical testing which is tensile strenqih, vield
strength, elongation, reduction of area and Bernell
hardness.

You are an independent lab, that 1is to sav that you are
not connected with an¥ toundry or other manufacturer;
is that correct?

That’'s correct.

We do do work for foundries but we’'re not connected
with them.

Prior-- And it's my understanding that Larsen
Laboratories was established in 1880: is that correct?
Correct.

And you established Larsen Laboratories along with your
wife Ida Mae; is that correct?

Correct.

Prior teo 1980 how were vou emploved?
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I was employved with Analytical Process Laboratories.
It was a commercigl testing laboratory and it was a
J-wav partnership, it did not work out.

How long did you work for that firm?

Ball park, vear and a half, 2 vears.

And did you have relevant emplovment prior to working
tor Apalvtical? In other words, relevant to the metal
testing business,

Well my backzround is foundry related. I was employed
with Latrobe Steel Company in their Foundry Division
tfor 15 and a half, 16 vears, dealing with metals and
toundries.

You said Latrobe?

Latrobe Steel Companv.

Is that in Pennsylvania”

Correct.

I see. And vou said about 16 vears yvou worked for
Latrobe Steel?

Yes. Actuallv I worked for their Cast Master Division.
1 worked in Racine, Wisconsin, I worked in Latrobe.
Pennsylvania, and I worked in Bowling Green, Ohio.

Now let me focus in on the business of Larsen Labs a
little bit more.

It I understand the nature of the business you would

pertform testing on metal products that were sent to you
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by other manutacturers; is that correct?

Correct. Primarilv foundries, but really anvone
dealing with metais that needed to know the chemistry
or physical properties is a potential customer.

All right. And starting in 1980 you’ve already
indicated vou started the business with vour wife, Ida
Mae. Did vou have any other emplovees when you started
the business in 19807

Boyv, vou're stretching my memory, but, yes, We have, I
consider them sons, but 2 of my sons that-have worked
tor us basicallyv since dayv one.

From dayv one, what was the nature of wvour
responsibilities for Larsen Labs?

Well, wear many hats. Primarily my responsibilities is
in the sales end.

Other responsibilities, maintenance on the equipment
such as the spectrograprh, lathe, tensile tester,
prodraming ot the spectrometer, but basically the main
function was sales.

Well when vou first starfed in 1980 I'm €oing to assume
that Ida Mae didn’t have a background in metal testing:
is that correct?

Correct. Right.

And so when vou started Larsen Laboratories in 1980 it

would have required vour expertise to perform a test
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that needed to be done in order to run the business; is
that correct?

Correct.

Did that qrédually evolve over time where other
emplovees developed an expertise in the testing area
and you gradually devoted a little more of your time to
sales?

Correct.

Okav. Let me talk about the aperation of Larsen
Laboratories in Januaryv of 1996 which 1is the month of
the injury, ockav?

Okav.

About how many emplo¥ees did you have at the time?
Basically we're a small overation., It's 2 sons, Ida
Mae, myself, we’'ve got a third son that if we need him
he works for us, if we don't, he doesn't.

It's as~- as-—- as he's needed.

JUDGE RYAN: You-—-

MR. WARD:

Now &s of Jandary-— Go ahead.

JUDGE RYAN: You asked for a number and did I
count correctly, three emplorees?

THE WITNESS: Well actually there's--

JUDGE RYAN: No. <Zive him the answer to his

guestion.
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THE WITNESS: Ida Mae, 2 sons, myself,
fuli-time emplovees, & third son, when needed, if

needed.

MR. WARD:

Okay. So as of January, 1996, Larsen Laboratories
emploved vourself, yvour wife, 2 sons of Ida Mae from a
previous marriarfe; is that correct?

Correct.

And sometimes another son worked on an as needed bhasis,
correct? ’

Correct.

All right. Did vou have a job title as of Januarv of
19967

Well, President, laboratorv manader.

Those 27

Well, veah, basically.

And as of January, 19396, what .job responsibilities did
vyou have?

Primarily sales again, any computer programing that was
required, maintenance of the spectrograph, maintenance
on tensile tester and/or lathe. Basically, you know,
it’s a small operaticn.

As of January of 1996, Larsen Laboratories was located
where?

250 East Oak Street, Oak Creek, Wisconsin 53154.
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When vou say vou were principally responsible for
sales, how is it that vou would market the services for
Larsen Laboratoriés to potential customers?

Well a combination of wavs, primarilv by phone.

By phone and visiting customers. Basicallyv use a
directorv, state directory. In this directory it lists
potential customers such as toundries and lists them,
and y¥ou elther call them on the phone and/or you go out
and see them.

Are vou talking about that large blue book that’s
published by the Wisconsin Manufacturer's Association?
Correct. We-- we- We have them, Bob, for, I don’'t
know, 15 different states.

I see.

We have business in Pennsvlvania, Texas, on and off.
Okax. So that vour business itseif was not limited to
doing business with foundries or the manutfacturers in
the Wisconsin area, but w¥ou actually do business
throughout the country; is that correct?

wWell as far awav as Texas and Pennsvlvania.

Ckay.

There’s a lot of states we’'re not doing business in
that we would have liked to, Bob.

Well T don’'t want to leave the impression that vou were

doing business in all 50 states, but it did involve
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doing business with states relatively far away such as
Texas or Pennsyvlvania”

Yes.

Now vou indicated that a large percentage of the sales
work that wvou pertormed vou performed over the phone.
Correct.

bid vour position as a salesman for Larsen Laboratories
also involve traveling?

Yes, it did.

Under which circumstances would vou travel as of
January, 19496 in connection with wvour emplovment as a
salesman tfor Larsen Labs?

Are we talking the day of the accident?

No, I'm asking .just #enerally what circumstances would
require vou to leave the laboratorv and €o and make a
sale?

One-- One that comes to mind, we had a potential
customer in Indiana, and 1'm drawin€ a blank on the
name of it, but it was in Indianapolis, and he had
requested that I come out and discuss testing with him,
so basically I went out and I met this gentleman and on
the same trip I stopped and visited 3 other foundries,
the other 3 foundries unannounced.

One of the foundries I visited north of Manchester was

a previous customer that we had a number of vears ago
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that we had lost.

Now are vou talking about a sales trip that occurred in
or around January-of 19967

No, this was-- that sales trip was I'm going to sayv
March or April of 1995.

And I think ¥ou indicated that this sales trip itself
was trigd€ered by a request from a-- either a potential
or existing custamer in Indiana requesting that you
come down there.

Yeah, I believe it was Gold Castings in Indianapolis.
But I had written a ietter about that, Bob.

Well the Judge doesn’'t know about the letter, so I'm
going to have vou testify about that.

Oh, ockav.

The-- It I understand correctly vyou basicalily had an
appolintment to see sonmebody in Indiana and in
connection with that trip veu also made various what I
would call cold calls, that is calls on businesses for
which vou were not providing services and for which you
did not have an appointment.

That's correct. I stopped at Essex Castings, no
appointment, 1 talked to Jeff Dreweryv,

I stopped at, oh, another féundry that wasn’t a
customer of ours, Cunnindham Pattern, I was gcing to

talk with a Ken Hauser. Ken wasn’'t there that day and
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it I recall correctly 1 talked to a Jim that was out in
the shop.

How tfrequently WOﬁld yYou in connection with vour
emplovment as a sales person make calls on various
businesses that were non-existing customers?

How frequently would vou do that?

Basicallv, Bob, I tried to cover-— 1 can cover more
ground on the phone then I can at a plant.

When I would visit customers, potential customers, it's
one-- If I couldn't get the business over- the phone--
In other words I talked to them, and if they were
rejuctant, sometimes I found thaf it T €0 out and
personally talk with them that I would get the
business.

S0 most frequently vou would make cold calls on
notential customers after You had tried to obtain their
business b¥ the phone and you were unsuccessful.

99 percent of the time, ves.

Mostly, Yyes.

Let’'s talk about Januarv 31, 1996.

Where were vou living as of January 31, 19967

2616 East Holmes Avenue.

And what address were vou working out of as of January
31, 18987

250 Fast O0ak Street at the lab.
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At the laboratory itself?

Correct. The entire month of January., Bob.

It¥ I understand wﬁat vou’'re prepared to say is that wvou
were intending te travel to Tigerton, Wisconsin on
January 31, 1996; is that correct?

That is correct.

And what was vour intention in making that trip?

My intent was to visit Arrow Electric Casting or
toundry who was a previous customer.

My intent was to visit them that following morning and
they're located in Shawano, Wisconsin.

And it was a cold call, Bob. I did not have an
appointment and if I didn't €et in Thursday., I would go
hback, and it I couldn’'t see the proper person, I'd €o
back Friday.

Did vou express vour intention to travel to Tigerton
and then Shawano with anvone that worked for Larsen
Labs? Telling anvone at larsen that this is what wyou
intenced to do on this trip?

Okay. This was discussed with Ida Mae--

Ida Mae is vour wife, correct?

Correct. Also a business partner. She owns 50 percent
of the business. We had discussed it a couple times
before my leaving.

Also on that day Ricky and Kelly Salvos were on their
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Lunch hour, if I recall it was around 12:30 in the
afternoon, they were on their lunch hour and I had
mentioned to them.that I was going to the sales office
in Tigerton, and at that time the following day they
were to fax the print-outs from the computer to me up
there,

Okay. Well, we're getting a little bit ahead of
ourselves.

It’'s my understanding that on this trip you intended to
stay at & propertv that vou and vour wife-own in
Tieerton; 1is that correct?

Correct.

It I understand correctly it is a trailer on a piece of
property that you own, correct?

Correct.,

You had owned this particular piece of property
beginning when?

Well, it’'s 6 vears now so it would be about 1931 that
we put the mobile home on it.

And it I understand correctly vou put the mobile home
on the land to accommodate for work purposes as well;
is that correct?

Initially when we purchased the land and the mobile
home it was more or less a recreation getaway. In the

following 1993 we made a decision to basically make an
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affice out ot part of that. It consisted of a fax
machine, a tvpewriter, a telephone, desk. Rolodex with
the customers names. Basically it was a sales office,
Bob.

In addition to wvisiting Arrow Electric it was my
understanaing that you had brought some paperwork along
to do in connection with vour trip; is that correct?
That is correct.

Was that your tvpical pattern, it you were on a sales
trip that vou would take paperwork along to kind of
till in the gaps between the calls that vou were
making?

would wvou typicalliy do that?

wWell, tvpically it’s-- You know, with Arrow Electric I
didn’t Know tor sure how .ong I was Zoing€ to be tied up
there, and it I had free time, which I thought I would,
I would work on other sales work and sales calls.

S50 from 1993 on you were using the Tigerton trailer
both as a recreational tacility and periodically vou'd
use it as a sales office as you called it, correct?
M-hm.

Is that correct?”

Correct.

All right. I’'’m showing vou what's been marked as

Applicant’s Exhibhit F, can vou identify for the record
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what that is.

Sure can., It's one of my husiness cards.

Do vou know when vou started using this particular
bhusiness card?

No, I don’t know when we started using it, but it was
used well betore the accident.

Well prior to January 31--

Yes.

--1996; is that correct?

That 1s correct. -

All rieht. And on the business card there is a listing
tfor a lab phone number, correct?

Correct.

There is also a listing ftor a fax phone number,
correct”

Correct.

Which is the same as the Lahbh.

How does that work?

Basically we have 2 incoming lines at the lab and we
g€et more ocutgoling on the fax then we do incoming, so
basically when yvou get an incoming you push a button
and it accepts incoming.

Gattcha.

And then there’s a listing for sales, correct?

Correct.
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And that number is 715-535-3172, correct?

That’s correct. That's also the fax number up north.
That is the phoneAnumber tor the TigZerton mobile home
about which vou’ve been testifyving, correct?

Correct.

How frequentiv would vou travel to this Tigerion mobile
home once vou bought it?

What’'s the frequency of use?

Per=sonal or business or a combination?

Well a combination to start with.

Well initiallv when we tirst purchased it it was used
primarily on weekends,

Like I say back in 1993, vou’'ve got dates there, it was
used basicalily primarilvy as a sales oftice for the lab.
Evenings and weekends, vou know, while we were up
there, we used it for recreation.

Okav. Well T want to taik ahout the use of the mobile
home a little bit more.

It I understand correctly vou are an avid hunter,
correct?

Avid deer hunter. I basically hunt deer with a bow and
a gun.

All right. You don’t normally hunt other things like
turkevy or, I don't know, rabbits?

I haven't vet. I thought about it, but I haven't.
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Okav. You'’re a deer hunter.

Yes.

And vou would use‘this pvarticular facility as deer
hunting quarters, correct?

Correct.

It’s m¥ understanding that deer hunting season runs
trom-- bow hunting starts at about September, ends in
November, gun hunting runs tfor a couple or two weeks in
November to the heginning ot December, am I right on
this”

Well, vou're clagse. Basically bow and arrow opens the
drd weekend in September, thev close it on a Sunday
before Thanksgiving, the weekend before Thanksgiving.
Gun season oniy runs 9 days, 1t starts the Saturday
before Thanksgiving, it runs through the following
Sundav, and then we close ftor another 4 or 5 days. In
the first part of December bow hunting opens up and it
lasts until December 31st.

Qkav. Are there-- 1Is there anyv hunting season in
effect as of January 31, 14467

There’s no deer hunting€ season. There is-- If you’'re
a property owner, You can hunt certain tvpes of small
game yvear round such as rabbit, I believe ‘coon, and
mavbe a few others, but I've never hunted them, Bob.

- Okay. So what percentage of the time in late 1995
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early 1948 would vou say vou used the Tigerton address
as a business oftfice?

Late 19437

You know, at or around the time of our injury here is
what I'm tryvineg to focus on.

December I do not recall using it as a business office.
December or Januaryv-- December of 1495 and January of
1496, prior to using it for Arrow Electric, I do not
recall using it as a business office.

There was-- I’'d sayv the bulk of 1995 it was used as a
sales office.

Ali right. The-- On January 31, 149496 I'd like vou to
describe for the Judge the events of that dayr.

Well basically Kelly and Rick Salvos, stepsons or sons,
1 consider them sons, were on their lunch hour. I had
mentioned to them that I was going up to the sales
office. To tax whatever computer print-outs there were
the next day, fax them up to me, I'd review them, and
I'd fax the results back to them.

I left here about 12:30. To ‘the mobile home it’'s about

155 miles which normally takes me about 3 hours.

(&)

I drove up to Tigerton which is about 5 miles from the
mobite home, and I stopped there at the Red Owl Food

Store. I picked up some eroceries. I stopped in at

the Tigerton Feed Mill, I picked up some shelled corn.
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From there I left Split Rock-- I stopped at Split Rock
Inn which is, well basicaily believe between Tigerton
and the sales office.

I stopped there I had--

Let me stop wvou there a minute.

It I understand correctly vou left the Qak Creek
laboratory at 14:30 in the afternoon?

Well approximately.

All rigeht. You weren't writing it down at the time.
No, I was not.
We're looking tor vour best estimate now, all right?
Okay.

And vou said that it was about 135 miles, correct?
Correct.

So it takes about 3 hours to drive up there so vour
hest recoliection is vou might have got up there around
3:30 or so, correct”

Approximatelvy.

You stopred at the «rocery store?

“Correct.

You stopred at the feed mill and the purpose for
stopping at the feed mill was what?

Well basically what I do it I'm up there, Bob, in
December, January and February, during the cold months

I usually buy shelled corn if I'm up there and I just
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basically dump it out on the ground and the game,
mainly deer and turkevs or whatever come in and feed on
it.

It keeps the deer coming around so that come next
September you can shoot them.

Weli, I wish it did.

Basically I feed them there-- I feed them and then
they #o0 over by my neichbors after I get done.

No, they don’t have any lovalties.

Gkay. So then vou indicated the 3rd stop.that you made
was at the Split Rock Tavern, correct”?

It's a tavern—- I don't know what you could call it.
They serve hamburgers there once in a while,
cheeseburgers.

Thev have a Fridav ftish frv, but basically I stoprped
and had a tfew drinks, that was mv intent. Relax a
little bit.

And how far is the Split Rock Tavern from the Tigerton
Mobile home®

Three and a halt miles.

While vou were at the Split Rock Tavern, give me vour
best estimate as to how many drinks you had. What would
that be?

My best estimate would be 4 or 5.

.From reviewing the statement that's been filed, it
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apvears that vou were drinking a drink, Kessler and
Diet Coke; is that correct?

A Yes. .

Q Prior to January 31, 1996 was it vour habit at the end
ct the day to have drinks?

A Well I would say fairly routine, Bob.

It was not uncommon tfor me to have 4 or 5 mixed drinks.

I normallv-- Yeah, I would say normally 4 or 5.
Q@ So this was not an unusually event for wv¥ou?
A No, but it wasn’'t 7 davs a week either. -
Q@ All right. About how manv davs a week would vou tollow

this sort of pattern?
A wWell, 4 or 5.
Q Okay. What's vour best estimate as to when you arrived
at the Split Rock Tavern?
A I'd sav somewhere around quarter after 4.
JUDGE RYAN: Quarter after 47
THE WITNESS: Quarter atter 4.
BY MR. WARD:
Q And vour best estimate as to when yvou would have left
the Split Rock Tavern that evenin<?
A I remember somewhere around b6,
Q When vou lett the Split Rock Tavern did you feel that
vyou were intoxicated?

A No.
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On the prior cccasions, this 4 or 5 times a week that
vyou testitfied about it being vour habit to have 4 or 5
drinks after work, would it be typical for vou to feel
intoxicated as a result of that amount of drinks?

No.

When you left the tavern did vou feel any differently
than you might normaily telt after a dav of work and
the numbers that vou talked about, 4 to 57

No.

Where did wou travel to atfter leaving the-tavern?
Okav. Drove down Split Rock Road, I remember-- Roads
were fairly good, Bob. There were a few slippery spots
and I normally drive about 35 miles per hour mainly
hecause there were some icy spots and vou always <ot
the possibility of deer coming out.

But basically Split Rock Road to County Highway J to
Seefeldt Road, ftrom Seefeidt Road to the sales office.
So yvou drove directly from the Split Rock Tavern to the
Tigerton mobile home; is that correct?

That is correct,

And was it vour intention to spend the evening at the
Tigerton mobile home” Was that vour intention?

Well my intention was-- Believe it or not I started a
diet that day, but I picked up a couple pizzas and I

was going to cheat a little bit and I was going to
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thirow a pizza in, normallv have a drink or 2 and work
on sales.

S0 vou had-- When vou stopped at the grocery store
although vou indicated that you had started a diet,
this diet was going to end fairly quickly and vou were
going to have pizza that evening.

Yeah, Basically I had taken a couple of Dexatrim, I
use those for diet.

Dexatrim is a?

It's a diet piil.

It's an over-the-counter diet pill?
Correct.

And von had taken some Dexatrim that dav--

1 started the diet that dav.

All right.

It I remember rig<ht I took one in the morning and one
around noon.

All rieht. I think my question for v¥ou was did you
intend to spend the evening at the Tigerton mobile
home. :

Was that yvour intention?

Yes.

Okay. And then when did vou intend to make yvour call

on Arrow Electric in Shawano?

‘The following morning.
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Your best recolilection regarding leaving ﬁhe S5plit Rock
Tavern was Aaround 6 o’'clock, correct?

Correct.

So it might have been shortlv after 6t when vou arrived
at the Tigerton mobile home, correct”

Well it’s 3 and a halt miles, so it would be
approximately guarter after 6.

Did y¥ou tind that your ability to operate your motor
vehicle wag impaired to anv extent?

No, I don’t think it was impaired.

As of b or 6:15 on the evening of January 31, 1946,
what was the weather like in Tigerton?

My recollection it was about 25 below., My next door
neighbor, Wallv, had plowed the drivewayv out, but there
was about 5 inches of snow on the sidewalk, stairs and
the deck by the mobile home.

I didn’t get out with a ruler and measure it, but I’'d
sav 4 to & 1inches.

But it would be fair to say that there was snow on the
Zround and it was veryv cold even for Wisconsin.

Yeah, it was cold, veah.

When you pulled into your driveway which I assume had
been plowed, correct?

Yes, it was.

‘When you pulled into the driveway, what did you do
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next.
Basically got up, walked up to the stairs, I opened the
storm door and I had to pull a couple of times because
there was snow in front of it, and what I figured I’'d
do, vou know, is get into the mobile home, throw a hat
and some warmer clothes on , g€rab a shovel, vou know it
only takes about 10, 15 minutes to shovel that little
hit of snow out there, clear it off, fet the rest of
the stuft from my car and 2o in.
I think what vou'wve cdone is tell us what %ou had
intended to do., and what I'm interested 1n more is what
happened when vou entered vour mobile home.
Yeah.

JUDGE RYAN: Go back to the point where I
rulied on the storm door a couple of times.

MR. WARD: Rieht.

JUDGE RYAN: Pick it up from there.

MR. WARD: Sure.

BY MR. WARD:

R

You pulled on the storm deor and ?ouihad some
dittficulty which vou explained by indicating that there
was some snow piled in front ot the storm door.

What did wvou do next?

Well I tried the kev in the mobile home and it didn't

want to open.
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One comment on the key--

Let me-- 1I°11l ask vou about the Key.

Okav.

Do vou have an explanation as to why the key which wyou
intended to use to open the mobile home was not working
properly?

Back in December of '35 I had lost the entire keys--
set of Kevs I had. Thev were lost when I was up

bow hunting.

The kevs that I had attempted to use were ones that I
Just had made. In fact I still got those Keys todav
ancd I stiil have problems with them.

You had a replacement set of kevs made oft vour wite's
set back in Odak Creek:; is that correct?

I believe it was off the wife’'s set. It was a set in
Cak Creek.

In any event it was a set of keys that had been freshly
made and did not fit good.

Correct.

And yod were testitfyving about difficulty making that
keyv work.

Oh, I had ditficultv. I couldn’'t get the door open and
basically I tried-- Well I'm not sure of a time, Bob,
because I felt very dizzy. I couldn’t get in.

1 put my shoulder to the door, I figured I was getting
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dizzv, light headed, and I telt it I didn;t sit down I
was going to tall down.

So while vou were carrvineg out the exercise and
attempting to open the inside door, vou indicated you
begdan to fteel dizzyv?

Correct.

All right. I think vyou indicated that you felt that
the dizziness was such that you weré concerned about
whether you were doing to tfall down.

That's correct.

So what did vou do?

Well I remember putting a shoulder to the door and I'm
surprised because it’s only a mobile home door, it
should have opened up. It should have opened but it
didn't.

There was a snow shovel there and I whacked that
agdainst the door. I still couldn’t <et it.

I was getting more dizzy. There was a rectangular
piastic window there with a frame. Well basically the
door is wood constructed, it has a little metal over it
and it has a plastic window in it that’'s maybe 3 inches
wide, 4 inches wide, about 14, 16 tall. Basically I
broké out that plastic window. I reached in, opened
the door trom the inside, pushed the door open and I

was kind of half in halt cut and that’s the last thing
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I remember.

That’'s the last thing£ that vou remember having occurred
on the evening of‘January 31, 1998; is that correct?
Correct.

It’'s mv understanding that the next thing that vou
remember is waKing up the following morning; is that
correct?

That’'s correct.

And why don’t vou tell the Judge what vou remember
about the events ot the morning of February 1, 1896.
Okay. Woke up 8:45, 9 o’'’clock in the morning.

Woke up and as I recall-- Well first of all, Bob, my
hands hurt quite a bit. Mv teet hurt quite a bit, and
I'm not positive what happened, but my best
recotlection is Ida Mae called on the phone.

When vou woke up how were vau pasitioned?

I was layving right by the front door, the storm door
was open, oh, mavbe a foot, the inside door was open a
tfoot, foot and a halft, and I was laving right by the
inside door.

So you were inside the trailer but the doors were ajar?
Partially open, yes.

And I would imagine that it was cold.

Well during the night I don’t remember.

I understand, but when vou woke up--
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1 couldn’'t stop shaking.

So it was cold in the trailer, correct?

Yes, it was, becaﬁse normally what I do when I'm not
there I turn the heat down to about 55, 60 degrees.
When I broke into the mobile home 1 did neot turn it
back up so it was stillt set at 35 or 60, whatever it
was. Low heat with the door open. Yeah, it was cold.
So what did vou do when vou woke up?

Mot positive, but I eot up. I believe I sat at the
counter and I helieve Ida Mae called on the phone and
then it was-- Pardon me. And then it was shortly
atter, I'm doing to €uess somewhere around quarter
atter ¥, Wally and his wife Leona showed up at the
door.

Now when vou sav Wally, the Judge doesn't know who
Wallv is,

Seefeldt,

S-e-e-f-e-i-d=-t, correct”

Correct.

And Mr. Seetfeldt is A neigZhbor who owns property
acdijacent to the propertv that vou own?

Caorrect. We had purchased that property from him and
his wife.

Back when you bought it in 14990; is that correct?

Yes, when we purchased it.
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You indicated first vour wite called and then shortly
at'ter Mr. Seefeldt and his wife arrived; is that
corrent?

Correct.

At the time that Mr. Seeteldt arrived on the morning of
February 1, 1996, what symptoms were you experiencing?
Shaky, very cold, hands hurt very much, feet hurt very
much. In fact I remember when they came over they put
a pot of cottee on. I remember Wally was at the
kitchen table and he was helping me drink coffee.

As oY the mornineg of February 1, 1996, did vou realize
that voun were seriously injured?

No, in fact Ida Mae was trying to g£et me to £€o toc the
haspital and I said, no, it’'s not reallv that bad, and
Wally and Leona were both trving to get me to go to the
hospital and I said, no, it's not really that bad.

So vou were initially resistant in the efforts to have
vyou obtain medical care; is that correct?

That’s correct.

And ultimately you were taken bv Mr. Seefeldt and
another neighbor to the Shawano Medical Center?

It was either Wally and Brian or Brian and Sharon.
Who? These are other names.

They live 3 and a half miles awav in Split Rock and I

don’t Know if Wallwy called them or Lecna called them
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because they feit they would need some help because
Leona had heart problems.

So vou were taken‘to Shawano Medical Center?

Shawano Emergency Room.

And I think ¥our medical care is tairly well documented
in the medical! records and mavbe I'll come back to
that, but I want to focus on the trip.

You indicated it was your intention to call on an
outtit called Arrow Electric in Shawano, Wisconsin; is
that correct?

That's correct.

What is the business of Arrow Electric?

They're a foundry. Basicallv they produce their own
castinegs.

If I understand correctly, Arrow Electric as of January
31, 18996 was not an existing customer for vour
business, Larsen Labs; is that correct?

That's correct.

It was a previous customer; is that correct.

Correct.

I'm going to show vou what’'s been marked as Applicant’s
Exhibit H.

If I understand correctly these are invoice records

tfrom Larsen Lahs reflectineg the fact that beginning in

Octoher of 1487 and extending to August 1938, Arrow was

Page 42
SCHINDHELM & ASSQCIATES, INC.

App. 142



2]

a regular customer of Larsen Laboratories; is that
correct”

That is correct.

After August of 1988 Larsen Laboratories never did any
further business with Arrow Electric; 1is that correct?
Not that I can remember, Bob.

However atfter August of 1488 did wvou make any etforts
to re-secure Arrow Electric’s business?

Definitely. In tact Arrow Electric from the time we
lost them as a customer until the time of the accident,
I either phoned or personally visited Arrow Electric 1
would sav every 6 months to a year.

The wav it worked out, I never did get anyv business
trom them, I've had other customers who, vou know, we
had lost and then vwe’'d gotten them bhack.

I'm showine w¥ou what's been marked as Applicant’s
Exhibit J whiech is a photocopy o1 a log that vyou
provided to me; is that correct?

Thﬁt's correct.

And this entry that’s highlighted on Applicant’s
Exhibit J retlects a contact with Arrow Electric that
occurred about 1 vear prior to January 31lst of 1996; is
that correct?

Correct.

This contact occurred in January of 1945, correct?
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January 16, 1943, that was the initial coﬁtact. It was
noted here I also called on January 26th, I called Dick
Carst, 1 got his recording, and there's a note here I
letft a message with number up north, and the number I
lett for Dick Carst was the 715 number, the sales
office up narth,

S0 in January of 1995 you initiated a contact with
Arrow Electric by telephone in an effort to re-secure
th=2ir business: is that correct?

Yes. -

And what’s outlined on Applicant’s Exhibit J is a log
entry that relates to vour efforts in that regard as of
January, 19495; is that correct?

Correct.

I'm showing vou what’s been marked as Applicant’s
Exhibit G, which is a letter dated January 26th of
1985; is that correct? -

Correct.

And this letter is addressed to Rex Harrison who must
have given up the ;tage anrd gone to work for Arrow
Eilectric, in January of 1%95:; is that correct?

This is a ditferent Rex Harrison I assume.

I'm sorry, this is just an aside.

Yes, correct.

At that time Rex Harrison worked for Arrow Electric,
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didn’'t he?

Yeah.

And this letter pfetty much contirms the activitiles
that is documented on Applicant’s Exhibit J regarding
vour prior telephone calls to a fellow named Dick
Carst, and the letter outlines services that vou were
willing to provide to Arrow Electric; is that correct?
That's correct.

Now did this eftfort vield any business from Arrow
Electric?

No, it did not,

Okav. Notwithstanding the tact that vou were
unsuccesstul re-securing their business ohe vear prior
to January of 1984, it was vour intention to then call
on them as of January, 1446.

What were vou thinking? Wwhat were vou trying to do?
You were trving to get their business but what was vour
thought process?

You said Januaryv of '46,

I was tryving to €et their business. I was trvine to
et it on the phone. It I couldn’t get it on the
phone, then I would physically go out and see them.

So this was consistent with the practice that you've
already testified about that initiafily vou were trving

to secure business over the telephone, and it that was
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unsucresstul then vou would trv an in-person contact,
correct?

Correct,

Was it unusual tor vou to call on a potential customer
without an appointment?

No, it was not.

Was it unﬁsual in the business generally as ftar as you
knew-~ Or when you did call on somecone without an
appointment were you generally successfully in getting
somehady to talk to vyou giving you an opportunity to
make a sales piteh?

It I called on a comhany usuallv I either got to talk
to somebody that had a rpotential tor giving me the
business, or I 9nt a name that 1 coulq call back.

You indicatecd that throughout 1843 vou were using that
Tigerton address as a sales otftice and that’'s
documented by vour husiness card, correct?

Correct.

I'm showing you what's been marked as Applicant’s
Exhibit I which is a copy of I believe a long distance
telephone record from vour phone number at the Tigerton
address; is that correct?

Yes, it is.

And on this Exhihit I are certain highlighted phone

charges; is that correct?
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I see the highlighted phone chareges.

Okav¥. And thev appear to be long distance phone
charses that are-; Do vou Know the purpose ot the
highlighting? What do these phone charges represent?
Well I don’t Know the purpose ot the highlighting but I
can tell vou basically by looking at the citv thev’'re
in who they were made to.

Well I don’t want vou to g0 through them, there's
probably a couple hundred, but--

Thev are business calls, Bob.

Oh, okav. 8o the hichlighted phone calls reflect
business calls that were made from the Tiderton
address; 1s that correct?

That is correct,

And ¥ou also have phone numbers on there that was made
from that sales up north down to the Milwaukee Lab,
phone and/or fax calls.

Right.

Do vou know whv it is thatiyou endad up losine
consciousness prior to making a tull entry into the
mobile home on the evening of January 31, 194867

No, I don’'t, 1 asked that same guestion to a number of
doctors, and I've talked to so many doctors this past
vear, Bob. My best guess is it was a doctor in

Appleton that told me it could be a lot of reasons.
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Prior to Januarv 3dlst of 1996, had you ever experienced
any sort ot dizzy spells of the kind which vou
experienced on the evening of January 31, 18967
Approximately 25 vears ago I had went on a diet, crash
diet, I had not eaten for, oh, I'm going to sayv
probably 2, 3 davs, and I was taking Dexatrim at that
time. I basicaliv got light headed and I got dizzy and
I said, enousgh of that, and I went bhack £0 a reasonable
cdiet. I didn’t have that problem anvmore.
One ather time about that same era I was out to eat at
a restaurant and I rememher teeling dizzv, light
headsd--

JUDGE RYAN: When was this?

THE WITNESS: About 25 yvears ago.

JUDGE RYAN:!: Now that was the first time.
The second time—-

THE WITNESS: Oh, this was-- this was, oh,
rrobably within a tfew months otf that. It was close to

that time.

RY MR. WARD:

Q

A

So also 29 vears ago.
Correct.
Okay. Go ahead.

And I felt lieht headed, dizzv, and I happened to be

with my boss from Latrobe Steel Company at that time,
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Georegs Stetson, and he loosened m¥ tie up and sat me
down and a tew minutes later I felt fine, and I really
never gave it mucﬁ thought at the time.

Since January 31lst of 1Y4Y6, have you experienced any
similar dizzy spells”? ‘

When I was in the nursing home two times that I can
recall I was in the whirlpool and it was very hot in
the whiripool, 1 get out of the whirlpool and same
thing, very dizzv, light headed, if I didn’t sit down
I'd fall dewn.

That happened 2 times coming out of the whiripcoi, and
one time-- ane other time at the nursing home I was in
the smaking area and it was hotter than heck in there,
at least it felt hot to me, there’s older people in the
ruursiney home, hotter than heck, I felt dizzy there.
There’s been a few other times at home where I come out
ot a hot shower it I've taken a hot shower and I'm fine
while in the shower, I get out of the hot shower, open
the shower door, there's colder air, and I had the same
thing, I felt dizzv, light headed, if I didn't sit down
I'd tall down.

The medical record documents suggest that vou're a
fairly heavy smoKker; is that correct?

On and offt.

OKkayv. Nobody Likes to refer to themselves as a heavy
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smoker or heavy drinker, but in regard to the smoking

itself, how much do vou smoke”
Right now 1 don't.smoke.

Well at--

AT that time--

Yeah.

--1 was smoking ¢ and a half to 3 packs a dav.

I quit 3 times for a vear and a halt to 2 vears each
time.

But right now vou’'re a non-smoker.

Rizht, now I’'m a non-smoker.

It I undaerstand correctly it's wvour testimony that
vou've been unable to work since Januarv 31, 1944,
correct?

RBasically that's correct.

The records should retlect the fact that at some time
attar January 31, 1946, the frosthite that vou had
contracted on that date led to the necessity for your
tingers and thumbs of both hands to be amputated: is
that correct?

That’'s correct.

And when did that amputation occcur?

I'm not positive, Bob. It was a bad time for me.

It would have been a couple months atter thev attempted

to save them and thewv were unsuccessful; is that
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correct?

Frobabhiv 2 months. It would have been Februaryv-- 1
don’'t Knew ftor sufe. Bob .

One of wvour hands tedayvy is handased; is that correct?
Correct.

Toun have had kind ot a healing ditficulty relative to
the lett hand; is that correct?

That 1is correct.

And you recently underwent surgery to assist in redgards
to the healing of that hand?

Two teo 8 weeks ado. Basically what he did--

when vou sav he, meaning who?

Dr. Watchmaker, he’s a hand specialist, he went in
there as I understand it, he re-opened where the
fing=rs were, cut the hones down quite a bit lower than
Ttheyv are now, and rut it bhack-- the skin back over.

The way he exnplained it to me the reason tor this was
with the bones cinsest to the surface, like the right
hand bothers me constantly when I go to touch anything,
he telt that the hand would have a chance of healing
and it would provide-- by taking the bone and making it
deeper down in the hand, it would provide a pad, give
it a little cushion is what he called it.

When's vour next visit with Dr. Watchmaker?

This atternoon at 2:30,.

Page 51
SCHINDHELM & ASSQCIATES, INC.

—+

App. 1I1



) You have a follow-up scheduled for todavx?

A Correct.

] In the event the Judqe should decide that this in fact
a compensable injury, do vou agree that vyour benefits
will be subject to a 20 percent attornev’s tee?

A Yes, 1 do.

) Verv good,

MR, WARD: That’s all I have, Judge.
JUDGE RYAN: Cross?

.

Cross-=-Examination:

o Mr. Larsen, I want to refer vou to vour Applicant’'s
Exhikit F which is purported to be a business card.
Lives the address of the Tigerton trailer appear on the
business card as a place of business”?

A No, it does not, just the sales phone number.

Q The anlyv address on the business card is your
iabhoratory in Oak Creek, correct?

A Cprrect.

Q And it deoesn’t label or set off vour trailer as a sales

oftice and give it a separate address, does it?

L]

A It ssetfts it off as a sales office, it does not give a
separate address. Basically the reason Larsen
Labnratories is on the business card, if wvou were a

customer and vou were sending samples vou would send it
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Q

to the 250 Oak Street address, vou wouldn’t send it to
the sales address.

True. But my queétion. sir, is is that the card does
not set otftf the fact that vou have a sales office in
Tigerton, Wisconsin, does it?

It does not give an address for the sales office.
Okay. It's my understanding from reviewing Exhibit H
which purports to be business records with respect to
sales vou did with Arrow in 1988 and 1987, it looks
like vou did sales totaling $2,441. Along the line of
¥our customers, is that a lat of business, or a very
small part of it?

You mentioned %2, 000--

't

5441.

Now was that in a given month?

Na, that’s for the total of Juiy-- Excuse me, the
total of 1988 and 1987 combined.

To me that number sounds low, blLt we have customers
that g€o as low as $25 a month on up to several thousand
dollars a month.

You didn't do a lot of business with Arrow Electric,
did vou?

I thought it was a good account.

And that account endsd sometime in 14887

Whenever it shows on the last receipt,
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Q Do vou Kknow why vour business with them ceased”
A As I recall I calied Arrow Electric atterwards and I

asked them, I savs, is there a problem with the type of

work we’'re doing? And they said nn.
& Who did wou talk to?
A At that time?
Q Yes.
A You're talking ¥ vears ago, no, I don't know who I

talked with.
JUDGE RYAN: Let’'s back ur and get the first
gilestioned answered,
bo von Know why vou lost that account I think it is.
MR. EICHORST: Right.
JUDGE RYAN: Do vou Rnow?
THE WITNESS: Not for sure.
By Mk, EICHORST:
o] And you don’t recall who you talked to?
A Wel!l the name that sticks in my memory over the vears
is DicK Carst,.
Now I onlyv know the gentleman-- In tact I'm not
positive I met him, I think I met him at Arrow, but
I've talked to him hundreds of times on the telephone.
™ Dick Carst?
A Lick Carst. Most ot the time when I called Arrow

Electric I'd cet Dick Carst’s answering machine.
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(Over the vears I've talked to a number of people at
Arrow Electriec.

Do vou have any i&ea what their names are?

Well vou ot Rex Harrison, that's the letter--

Do you know what Rex's position at Arrow Electric is?
I den’t even know it Kex Harrison is still at Arrow
Electric.

When I had written that letter he was the person that I
was told by Dick Carst that he was the person to talk
to get the test bar and/or chemistry business.

You know, what his title was at that time, I don't
Know.

Who else cdid ¥ou talk to 1if wvou recall through the
vears”

Gordy Uhanstein.

What’'s Gordy's iob description®

You're €oing back too tar, I do not know., But it I
talkecd to them, he had to have some factor in deciding
where there test bars were sent to, whether they were
sent to our lab or one of our competitors.

Do vou Kknow that Arrow Electric has been knhown as Arrow
Cast, Incorporated for some time?

I don't know when they changed. Prior-- Prior to--
They just had it changed recently, I remember seeing

that. Prior to that theyv were called Arrow Electric
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Iron Casting.

What are they known now as, do you know?

I'm not positive.. I haven’t had any contact with Arrow
since the accident.

You haven’t talked to them since the accident?

No, I have not,

In tfact, vou didn't have anyv contact with them since
January of 1985, did vou?

Yes, I did.

And when was that? )

I calied many times from the trailer up north at the
sales aftice.

Okay. So the only documentation to support that would
be the phone records.

Phone records would support that. In fact Shawano in
the position eof that sales otffice, vou get a different
long distance phone Bili from them, and prior to this
hearing I attemnted to €et a copy ot those phone
records ftrom the sales office that would show that I
had called Arrow Electric in 1995.

Did vou trv to hring the veople from Arrow Electric
down for wour hearing today?”

No, I saw no reason to.

You didn’t see any reascn to have them corroborate

anvthing vou're telling us today?
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HMR. WARD: This would be argumentative and
irrelevant.

JUDGE WARD: Pardon me?

MR. WARD: This would be argumentative and
irrelevant whether Mr. Larsen plans to bring witnesses
or not brine witnesses.

JUDGE RYAN: Overruled.

MR. EICHORST:

Go ahead and answer.

No, I dicdn’t deem it necessarv. )

In ftact the anly documentation you provided to us today
with resnect ta contact with Arrow Electric is a jletter
obf Jannary 2#H, 1495 to Rex Harrison, and a note around
the same tinme.

Do you Keep notes everv time vou call on somebody?

if there’'s pertinent telephone information, normally I
record it.

What’'s so pertinent about Exhibit J that vou provided
with us today?

Why does this phone call make it important for you to
document what was said aside from anv other time?

Well I think number one Rex Harrison was the quality
assurance manader. I think it’s important to note
that.

But vou Kknew that, right”
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A Pardan?
Q Didn’'t vou Knew that”

MR. HARb: Well, Judse, he's asked him a
question and now he's intending to argue with him about
his answer.

MR. FICHORST: I'm not--

JUDGE RYAN: Just a minute. Evervone, just a
minute.

I get a request for a ruling and then there's
discussion from almost evervbody in the room. Thank
vou vervy much evervone in the back for not coming up
and discussing it here,

My ruling is that I'm going to sustain vour objection.
Let him finish his answer before vou hegin vour next
question,

MR. EICHORST: I apologize, Judee.

JUDGE RYAN: And 1 want everyone if and when
they testify to avoid taiking when someone else is
talking, especially me.

THE WITNESS: You asked me~--

BRY MR. EICHORST:

Q I think you indicated to me that Rex Harrison was the
¢.A. manager, correct? And you thought that was
important.

A Well my¥ notes tell me that I talked with Dick Carst,
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Dick Carst had told me that Rex Harrison was the
quality assurance manager. Per Dick I sent a letter to
Rex who also told.me in order to do business again with
Arrow Electric we were going to have to be CAT
certified, with is Caterpillar certitied.

Are vou Caterpillar certitfied as aof todav?

No, we're not. There would not be a reason ftor us to
be CAT certified unless we get business from a customer
that requires us to be CAT certified.

Okav. Is this January 26, 1995 letter known as Exhibit
G the letter that vou sent then to Rex H;rrison?

Oh, I'm sure it 1is,

Is that vour signature at the bottom ot the page?

Mo, 1t is not.

Whose is that?

That's Icda Mae Larsen’s.

Does she normally sign vour letters?

Normally it’s a ecombination. Normallv I sign them,
other times when she’s done thing them and she double
checks the tvping to make sure it’s correct, ves, she
does sign them. She has my approval to do that.

Other than what we have here today, is there anymore
documentation with respect to your involvement with

Arrow Electric from late sayv mid-1995 to today?

Not that I'm aware of, no.
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In fact there is none, right?

Oh, I think there is documentation. I think there's
documentation from the phone records from Shawano,
Wisconsin.

Because I-- 1In 19495 I wouldn’'t bet myv life on it, but
I'm almost positive that 1 phoned Arrow Electric
Company trom the sales otftfice up north.

While vou were already up there, right?

While I was up there in 1%95. 1 spent considerable
time at that sales oftfice.

Not only for business purroses but for recreational
purposes also, correct?

Correct.

Okay. So there might be an occasion when you were up
there on recreational purroses when vou'’d call Arrow on
the phone, right?

Not that I ever remember doing.

Wasn't that what vou Jjust said, that you were up there
one time and you called them by telephone while you
were at the Tigerton address?

When I calied from the Tigerton address is when I was
workineg on sales at the sales office.

Oh, okay. So what you're telling us is you can
separate when you're up there on'bﬁsiness and when

vou’'re up there for recreation. Is that what vou'’re
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telling us?
Well, I'd say ves, I'm telling vou that.
That's it. That's all I need to know.
You said you purchased this-~ Did you purchase land up
there tirst and did vou then put a trailer on it? How
did that all come about?
Purchased the land tirst.
You purchased that trom Mr. Seeteldt who is here today?
That is correct.
Okay. When did you purchase the land?
The land was purchased November or December. 1It’s been
b vears-- about 4 vears now. A little over 5§ vears ado
I purchased the land.
That was in November, December--

JUDGE RYAN: What vear?

THE WITNESS: I got to ge back, 97 - 91,

About & years.

BY MR. EICHORST:

Q

And then you placed a mobile home on it soon
thereatter?

The tollowing Spring.

Did you purchase that mobile home up there or did you
haul it up?

That was purchased as I recall in Green Bavy.

And it’s my¥ understanding that vou initially purchased
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the land in Tiderton and the mobile home éurely for
recreational purposes.

That is correct.

And at sometime thereafter it changed inte a
quasi-recreational home/business office.

Well in the Fall ot 1893.

What's significant about that day-- or that date?

Well it’s significant because that is the time that we
set up the sales office in that mobile home and started
using it as a sales office. -

At the time vou set up the sales office did you happen
to place business insurance on the trailer as a sales
otffice?

Okav, When we first--

¥es or nov

Could ¥ou ask that question one more time”

When vou set up your sales oifftice as part of the mobile
home, did you pilace business insurance on that sales
office with respect to your laboratory operation in Qak
Cfeek.

Not that I’'’m aware of, because there wasn’t-~ Did you
want me to continue with an explanation?

That'’s fine. I have sour answer apd that’s no,
correct?

You've never had business insurance on that property
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tfor Larsen Laboratories, have vou?

A Not that I'm aware of,

Q Gkay. The automobile that vou were driving on the dav
of the incident, January 31, 1996, was that a personal
automobile or was that a company automobile?

A That is a company automobile. It is titled in the name
of Ida Mae Larsen and Willjam E. Larsen. It is used as

a campany vehicle—-

Q It's not insured as a company vehicle though, is it,
sir? -
A I don't know._because I rdo not handle the insurance on

any ot the automobiles.
Q It wouldn't surprise you to tind out that it’s not
insured as a business automobile.
MR. WARD: Objection, relevancv. Whether or
not he would he surprised is irrelevant.
JUDGE RYAN: Overrutied.
THE WITNESS: 1 don't really know.
BY MR. EICHORST:
Q Who would know?
A Ida Mae handles the insurance tor the lab and
automobiles.
Q She handles the insurance for the lab and automobiles
and she would know if through your business at the Oak

.Creek address, Larsen Laboratories, if you had named
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the trailer as an additional insured on tﬁe business
policy or the automobile which you were driving on that
day as an additional automobile on the business policy,
she would know that.

Well I think we should ask her because I do not know.
You don’'t know,

I do know that the initial insurance on the mobile home
up north, initially that started out strictly for
recreation. Rasicallv the insurance company provided
s coverage on it and it was one of those -things, You
get a premium once a vear, vou pav it and really just
never gave 1t much thought.

Isn't it true that the mobile home up north was simply
a convenience for vou to travel up there and get away
trom it all and also do some business?

A convenience?

It was more of a convenience tor you then a sales
otffice, was it not?

No, no, that’'s not true.

Actually it worked out--~ I did better on sales up
north then I did at the 250 East Oak Street address.
Why is that?

The reason tor that, at the laborapory there were
constant interruptions, there was a noise factor with

the lathes running factor, tensile tester running
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factor, I could concentrate on the phone é heck ot a
lot hetter up nor?h and I’d do a better .job on sales
then I did down in Oak Creek.

By the same token you could concentrate a lot better at
vour home in Cudahy making youf business calls.

Oh, I made a few phone calls on business from the house
in Cudahy, too.

S0 the home 1n Cudahy¥ is the same situation as the home
in Tigerton--

No, 1it’s not. -

-=-for convenience?

No, it is not.

The sales office in Tigerton was used as a sales office
tor Larsen Lahoratories.

The home in Cudahy outside of a couple business calls
that 1 did make was basically used for a home.

It wasn’t a sales office,

So what vou’re telling us is you traveled 3 hours or
more a ftfew times a month to use that trailer as a sales
office.

Well actually if you go back to'the phone records--
We’'ll get back to the phone records.

Okay. 1In the Fall of 1993 we pretty much worked out of
that sales office for the Fall of 1993 and it's my

recollection in 1994, a good portion of the time we
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were physicallv at the trailer working on.sales out of
that ottice.

Yot den’'t have phone recorads dating back that tar. You
haven’'t produced those, éll I have is the 1995 records.

MR, WARD: Is that a question?

BY MR. EICHORST:

Q

Q

Is that correct? You haven’t produced 1993 and 1994
phone records today, have you?

I don't Kknow. There should be records for that sales
oftice from the Fall ot 189Y3. -

Whether theyv’'re introduced, I don’t know.

Your jjobh duties didn’'t force vou to work up in
Tigerton, did thevy? Outeside of the noise vou could
have done the same amount of work at the QOak Creek
nttice, correct?

I ieel I accomplished more at the sales office up

T

north as tar as being on the phone with customers and
potential customers than 1 did at the Oak Creek oftfice.
Do vou have an answering machine at the trailer in
Tigerton?

Yes, 1 do.

Has the message on that machine changed at all since
19457

Yes, it has.

When did it change?
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The message that used to be on it betore ﬁy accident it
stated verv clearlv on there, you have reached, and it
was made by Jda Mae Larsen, I remember something to the
etftect that you have reached Larsen Laboratories and
Ida Mae and Rill Larsen, no leave a fax, do it now; to
leave a recording, do it now.

It was a combination business message, personal
messade.,

Personal message because it was a combination personal
second residence slash business ottfice, ceorrect?

Well, ¥ou could say sales oftice slash-- Put it either
way ¥ou want. It was used as a sales otfice.

It was alsc used as a personal residence, correct?

A personal residence or—--

Personal second residence. It was a recreational
cottage or mobile home; isn't that correct?

As well as a sales office, ves,

But you asked about the recorder before and after.
Since the accident I chaneed that recordineg, it does
not retlect the businéss. It's a personal message on
there right now.

Prior to my accident it was a business message that was
put on that recorder.

Exactly what it said, I don’t know. But I do know it

was a business message.
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When did the message change?

Well after the accident I hadn't been up there for
quite a while, so I would sav, it's been a little over
a vear since the accident, sometime within the last 6
months.

And did that message aovpear on Your answering machine
in the Fall of 19493 up to the time of the accident?
There was—-— The Fall of whenever if was, 1993, through
the accident on that recorder there was a business
message for penple who called referring to Larsen
Laberatories, Inc., and during that time there were
peonle that called me at that sales oftfice. Customers
had called me at that sales office. And potential
customers.

Or am I answering questions that wvou didn’'t ask? I'm
SOrry.

That’'s tfine.

How would these customers know that you were up there?
Well I say a combination of wavs. Probably mainly
because I told them I was up there.

I told them, you know, where they could reach me.
Another thing is quite a few of the business cards were
given out. They could have called he because of the
sales number on the business card.

But if I was guessing I would say mainly because I had
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told them that that's where 1 was.

THE WITNESS: Sir, I hate to ask, I’ve been
having some Kidney probiems—~

JUDGE RYAN: Yeah, sure. Recess.

(Recess taken.)

JUDGE RYAN: Back on the record.

BY MR. EICHORST:

Q

o = £

Mr. Larsen, vou previously testified that vyou normally
followed up with Arrow every 6 months or so; is that
correct? -

For a customer that we did work with, again it depends
on how the conversation &nes, but normally if it’s a
customer that I feel I've got a potential to do
business with, and I telt Arrow Electric I had
potential, with Arrow Etectric I would put them in the
category of seeing them or talking to them every 6 to
12 months.

Did you follow up with them in June or July of 1995
atter you talked to them in January ot 18857

Yes, I did, but I don’'t have the rhone records whi;h
vou have been asking for. Yes, I did folillow-up.

Okay.

I do not have a2 record of it but I did follow up.

What transpired during that phone conversation?

I can’t tell vou specifically because I do not have a
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record ot it.

Is it sate to sayv vou didn’'t dget any of their business,
correct?

I did not eet their business.

And you do not believe that's bhecause you weren’'t CAT
certified as sugdested in 1995, or at least the
telephone conversation--

Well I wouldn’t suggest-- No, I do.not believe it's
because we're not CAT certified.

Fair enough.

It's true vou didn’'t have a scheduled appointment on
the 1st ot February, correct?

Correct.

You didn’t have a scheditled aprointment on the 2nd of
February either, did ¥ou?

Correct.

Ckav. It was a cold call.

Correct.

Okay. Had vou ever in the past called on Arrow
Electric when you we;e simply up there on recreation
and decided to pop in on them?

I called up-- I called up-- Again this is only an
approximate time, it was-- Let me see, when the heck
was it? 1996-- I would sav in 1494 I had made a phone

call when I was up there.
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My question was, was there an occasion when you were up
there tor recreational purposes or just up north at the
trailer when vou decided to Jjust pop in on Arrow
Electric for convenience?

Yes or no?

I made a call on Arrow Electric from the sales office,
I phvsically went over to Arrow Electric. To ask
whether I was using it for recreation at the time--

You were, weren't wou.

I would sav it I called on Arrow Ejlectric- I was using
it for the sales end of it, but I have used it for
recreation. I’'ve used it for both, sales, business and
recreation.

In tarct when vou were simply up there completely tor
recreational purposes, vou’'d stor in on Arrow every now
and then .just hescause vou were up there, correct?

No, that's not correct.

Isn’t it~- I think ¥ou suggested that in some of the
documents 1 see that Ida Mae sat in the car one time
when y¥ou visited Arrow Electric; is that true?

On one visit, ves, I had jett Ida Mae in the car. She
waited in the car while I went in and I talked to Arrow
Electric.

That was the last time I was at Arrow Electric.

.And you two were up there for recreational purposes,
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correct?

That was possible, but--

It's true, isn’'t it?

Well, vou know, at that time we were using it for
sales, so 1 would say it was-- if I called on Arrow
Electric the day I called, I'd sav it was for sales.
But, veah, at that time I coulid have used it for
recreation as well.

But usually when I used it for recreation, it was
recreation. it I used it for sales—- -

Anlvt as a matter of convenience ot Jjust being up north
it's easy ftor vou to pop in and see Arrow because their
in Shawann, right? Tigerton is only 2 miles awavy.

Well it’'s easier to call on Arrow Electric from the
sales oftice up nerth than it is to call on them from
the Oak Creek address, yes.

It’s more convenient, isn’t it?

To call on them from the sales office up north? Yes,
it is.

Especially if vou’'re up there for recreational pu;poses
vou might as well stop in tor business purposes.

My recollectien is the ftew times that I called on Arrow
Electric when we had the sales office up north, during
those times I was conducting sales business for Larsen

Laboratories.

Page 72
SCHINDHELM & ASSQCIATES, INC.
. App. 172



&

F3Y

£

Now the dav vou letft Larsen Laboratories on January 31,
1446, it was prettyv darn cold in Milwaukee, wasn’'t it?
As I recali 1'd say about 20, 25 below zero.

It was cold, wasn't it?

Oh, ves, it was cold.

And you were traveling up north to call on Arrow
Electric exclusively.

The main reason was to call on Arrow Electric. The
other thing that I had planned on doing is while I was
up there—-- The main reason ftor the trip was to call on
Arrow Electric, but I was also going to work on sales
work, Just callineg other customers and/or reyiewing
print-outs trom the laboratory from the Qak Creek lab.
You were also going to take it easv and relax, right?
No, I was eoing to work on sales,

The whole time?

Well as much of it as I could, and I would relax. I
mean, when you work, ¥you know, you have to have some
time for relaxation.

When you lef£ on Wednesday when did vou plan on coming
home’

That was open-ended. Ida Mae and I had discussed m¥
Z¥oing into Arrow Electric on Thursday morning. If I
got in on Thursday morning and I seen the people, I

made that sales call, come back from Arrow Electric on
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Thursdav¥. review the print-- computer print-otuts from
the lab, faxed them back, whatever information was
necessary, it I would have done that, I would have
probablyv driven back Friday morning.

So vou weren’t going te stay the weekend?

I hadn’t planned on it. I had planned on staving
Friday it T could not get into see Arrow Electric on
Thursday. Because if on Thursday I couldn’t see the
right person I was going to g£o back Fridavy.

It seems like a lot of trouble. Why didn’t vou just
call up there and make an appeintment? Especially when
vou Knew it was one of the coldest days of the year.
Well evidently the cold hothers vou more than it
hothers me.

Just nrior to the accidenz-- You know, [ was gone-- I
hunt all cday in 20, Z5 below weather. It’'s not a
factor, or it wasun’t at that time. It is a factor now.
Rigeht now the cold is ver¥ much a factor, but at that
time it wasn't, It didn’t bother me then.

So you'd g0 up to your mobile home any time of the
season, Winter, Summer, Fall--

Oh, I’vg bgen up there any given month.

Isn’'t it true, Mr. Larsen, that on January 3lst of
19496, you were solely traveling up north to check on

vour trailer?

FPage 74
SCHINDHELM & ASSOCIATES, INC.

App. 174

—



T

P >

It is not.

That's not true?

No, sir, it is not.

Do vou recall telling medical personnel that that'’s the
reason why you were up there?

I did net tel}l the medical personnel that is the reason
1 was up there.

As a result of your accident you were taken to Shawano,
the E.R. Room, right?

That 1s correct. -

Okav. And what vou’'re telling us is vou don't recall
telling anvbody anything up there, is that what you're
telling us?

No, that's not what I'm telline you.

Okav.

I'm telling you that I did not tell anyone at Shawano
Emergencv Room that I had gone up there because of work
I had planned to do on the mobile home.

1 did not deo it.

So under the nursing assessment of the Sha;ano
Emergency Department record which states, came up from
Milwaukee to check on summer mobile home, that wasn't
true?

That information did not come from me.

Well who did it come from?

Page 75
SCHINDHELM & ASSOCIATES, INC.

App. 175



Well I talked to Karen Johnson--

Who’'s Karen Johnsqn?

She’'s the R.N. that’s #ot her initials up in that
Emergency Room, and I asked her the question, why is it
on there, I did not.make that statement, could you give
me a little more explanation on it, and she says that--
I had asked her to write me a letter, you Know, on what
transpired, who made that statement?

And what she did do, she put an addendum in my records
on mare intformation on that question vou’re asking,
wihich I have a copy aver on the table.

Ansd in that it states very clearly that that
intformation came from my neighbors.

And those being?

Well mv neighbors were Wally Seetfeldt, his wife Leona
Seetfeldt-~ Now Leona had passed away after my
accident, she passed away May 29th--

That's fine.

So what vou're telling us is your neighbors knew why
you were up ﬂhere.

No, I’m not telling ¥you that.

CGkav. Well wvou told us fhat, correct me if I'm wrong£,
did vou say that the neighbors told her th#t’s why you
were up there and that's why she'mémorialized it that

way”?’
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Her statement was-- QOkav, when I saw that statement,
going up to check on my summer mobile home, I called
Karen and I said, you know, do you remember where this
statement come trom?

We've heen over that. I'Lll restate my question. Did
she get that statement from yvour neighbors?

That's where she told me she got it. I don’t know for
sure where she got it.

Did you tell your neighbors that?

No, I did not. There would be no reason to.

In the medical records to Appleton where vou were
transported to next, it makes a statement-- or at least
there’'s some statements made in the record that vou
went to the mobile home to turn on the heat. And in
the St. Luke'’'s records 1t savs basically the same
thing, fainted while tryving to open door of trailer to
turn up the heat.

Well very definitely. My intention was to turn up the
heat once 1 got into the mobile home. It was very cold
in there. To turn up the heat so I could warm it up to
about 70 degrees.

In fact the reason why vou went up north to turn up the
heat is because you didn’t want the water pipes to
break:; isn’t that true?

That is not.
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Did the water pipes break?

No, theyv did not.

So another statement in the Apnleton Medical Center
notes, United Health Group, which indicates that the
pipes were frozen inside the trailer--

Clhi, that is correct.

Isn’'t that what I just asked wou?

No, vou asked me if the pipes had broke and they did
not break.

They froze.

The pipes in the kitchen sink, and I can’é remember if
it was in-- I think it was the cold water, they had
froze unp. I mean the door was apen all night. It was
darn cold.

After the door closed those pipes thawed out by
themselves.,

In tact they thawed out hetore I letft tor Shawano
Emergency Room.

Alsc have a note tfrom a psychiatric consult, a ﬁr.
Lorton dated 3/15/96, which states, patient went up
north tor the weekend alone, as he's an avid deer
hunter,anﬁfanoutdoor type person;

Where did%ﬁe;get that intormation?

Well I’vé?got some ﬂbtesron'that. Can I get my notes

and I'l]l answer your gquestion?

Page 78
SCHINDHELM & ASSOCIATES, INC.

App. 178



Why don't you Jjust answer my question witﬁout the
notes,

Number one, deer huntin® is not open at that time of
vear.

I did not tell him that the reason I was <€oing up there
was to go deer hunting for the weekend. It was an
incorrect statement.

But vou did tell him vou were going'up there to get
awayv and do outdoor sturt.

I had told him that I do hunting, deer hunting up
there.

I d4id not tell him what 1 was doing on January 31lst.
In fact I reviewed all ¢f your medical reéords up to
date and I've vet to tind any information where you've
told anvone the reason why vou were up there was
because vou were going up there to work.

Yaur--

Why is that?

Is that the medical?

Yeah. Why is that?Y Whv-- What yvou're s;ying is that
you're saving that I didn’'t tell them that I was going
up there to check on the trailer, true?

That is true, I did not tell them that.

Okay. But that appears in the records, correct?

I'm assuming you've reviewed all of the records.
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I've looked at them, yes, I have.
You've done more than looked at them.
I disadree with quite a ftew of them, sure,
There were quite a few errors.
By a number of medical facilities, continued erroré.
wWell it you'd like to taik specitics, vou asked the
question about Dr. Lorton, if vou want let me get my
notes and we'll talk specifiecs. If it's okay with you.
No, it’s not okavwv.
Oh.
I'm not going there rieht now.
Okav,
I think we can all agree with what Dr. Lorton has put
down in his notes.

MR. WARD: He should ask a question rather
than making a comment.

JUDGE RYAN: I afree. Ask a gquestion rather

than meking a comment.

BY MR. EICHORST:

Q

Again, isn’t it true, Mr, Larsen, that vou were going
to travel to vour trailer that week irrespective of
calling on Arrow Electric? Isn’t that true?

The reason Irmade that trip wés for Larsen Laboratories
it was a sales call, my intention was to call on Arrow

Electric.
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Did vou call on any othelr husinesses 1in tﬂat area while
vou were up there anv other time other than Arrow
Electrice?

With one exception, no. I haven't.

What'’'s that exception.

There was a guy from a machine shop up there that I had
talked with concerning running chemistries for him.

To make a long story short, it was Qery low volume, you
know, one, two, vou'‘re done. Very low volume. I had
quoted him a price ot it I remember right of $23. He
never needed the chemistrv, but that’'s the only local
one 1n that ar»ea, I rememier that.

Shawano, Tigerton, the northern area, the onlv business
that vou called an more than once was Arrow Electric;
isn’t that true?

The only ohe in the Shawano area thaﬁ I'm aware of that
would be a good business potential for us is Arrow
Electric.

I know of no one else in the Shawano area-- immediate
area.

Isn’t it true the only time you check on business
opportunities at Arrow Electric when you were up there
was when you were up there on recreational purposes?

Ne, that's not true.

Previocusly in wvour testimony you talked about makinsg
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calls, other than vphone calls, personal visits with
Essex 1s itV

I had personally called on Essex.

A Mr. Cunningham?

Yes, Mr. Cunningham.

An orgZanization in Indiana which the name escapes me.
I believe that's Golden Casting.

Ckay. There's three., Any others you've made personal
visits to?

The Manchester Foundry,

Four.

Most of wvour tusiness is done over the phone; isn't
that true?

Oh, ves, it is. Whenever possible I do it on the phone
hecause I could cover more ground on the phone.

Youu made very rew persona. calls aon businesses; isn't
that true?

That is correct.

Are there any other#lthat are escaping you righ£ now
that you have called on other than at Arrow and the 4
that we talked about in the last 5 years?

I'm sure there are-— 1In the last 5 years?

How about the last 37

Well, ySH want me to-- Vilter Hahﬁfacturiﬁg, Chuck

Faro, I've been over there a number of times.
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Do vou have documentation for these visits?

No, vou're going back 3 vears,. Normally-- Normally
what I do is with documentaticn-- I have some
documentation ftor it. Not with me.

But normalilly when I make wvisits I usually used to carry
a vearilyv log in my suit Jjacket, make notes in, but
basically, vou know, unless there was a reason to keep
them, the end of the vear I'd throw it out.

You had no business obligations up north on the 31st of
Januarv, 1946, did you? -

No business?

No business call that day when vou were traveling that
dawv. Scheduled.

No, I had no scheduled calls.

And I believe the only person-- I take that back.

It was Ida Mae voy told vou were going to the trailer,
right?

That's correct.

Dicd you tell vour-- Are theyv your stepsons?

Mv stepsons.

Okay. Did wvou tell them vou were going up there?

Yes, I did.

Okay.

I told both Rick and Kelly Salvos that I would be up

there and to fax the print-outs--.
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Did y¥ou tell them vou were going up there-to visit
Arrow Electric, or did you tell them you were going up
there to get away from it all for recreation?

Well I did not tell them 1 was going to visit Arrow
Electric,

I did not tell them I was going up there for
recreation.

What I did telil them was plain and simple, I was going
up there and to tax the computer print-outs when they
were done to me so 1 eould review them and I would fax
them back, but I normally tell them--

It’s true that vou didn’'t tell them you were going up
there to visit Arrow Electric. That's what you just
said.

Oh, ves, that is true.

So the only person that can substantiate that you were
going up there to visit Arrow Electric that week is
1da.

No-.

Well who else?

Wally Seefeldt.

Okéy. Wally's going to tell us that too, right?

He certainly is. -
Okay. How did Wally know that?

Well when I asked--
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Becauss you told him, right?

For wally, ves.

And when 4id vou éeli Waliy that the reason why vou
were up there was because you were calling on Arrow
Electric?

Pardon?

When did vou teil Wally that the reason why you were up
there was because you were calling on Arrow Electric?
When did you tell him that?

Number one, I do not recall teliing him that at all.
Cikayv.

When I-- Oh, a couple of weeks ago I talked to Watly
and 1 was €oing to ask him if he would consider
testitying to the tact that he does a lot of, you know,
the ﬁlowinq and maintenance for me up there, and for
ether reasons, and at that time I said to Wally, I
savs, hev, there isn’t a chance that I mentioned to vou
that I was going to Arrow Electric, and he says, yes,
vou did. He says, vou told me that the morning of the
accident.

Fair enough. Did you brine any--. Strike that.

Do vou keep, and I think you've alluded to this before,
when you travel and vou're calling on customers
tace-to-tace, do you keep any travél log of your

expenses, that part of vour business to bill Larsen
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Laboratories” Your mileage, vour gas, vour food, do
vou keep a log of that?

When I'm traveiiné, ves. Ancd Larsen Lab does reimburse
me for it, tor expenses.

Did wou bring any of that documentation today?”

No, I did not.

Is the reason that wvour trailer or mobile home turned
into a sales otfice in 1993 have anvthing to do with
vour marital situation?

Yes, she’s the one that suggested it, and_.I agreed.
Dtid she throw vou out ot the house?

Oh, she’s thrown me out of the house manyvy times.

Haow many?

Well, vou know, in over what time ftrame?

Let’'s sav in the last-- Let’'s sayv since 1892 to the
date of the accident, how manv times had she thrown you
ant ot the house?

Actually I don’t think she’'s thrown me out of the
house.

Well how many times have vou had to leave the house--
Have I had disagreements with her? Many times.

More than 107

Since 19--

'93.

Ch, I.would sayv-- I would say more than that.
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Q In tact vou were separated tor about 2 vears in that
stretch, weren’t vou” And she was going to tile for
divorce.

A Weli--

MR. WARD: That’s a multiple question,

BY MR. EICHORST:

Q Start with the first.

JUDGE RYAN: Okay., okay. okay.

MR. WARD: His question was, you were
separated for 2 years during that stretch, that stretch
pursuant to his eariier guestion was trom 13993 until
the date of the accident, so if I understand the
question, were vou separated for ¢ vears between 1993
and January 31, 1Y9Y6.

That’s the aguestion, rieht?
MR. EICHORST: That’s true, and I apologize.
MR. WARD: That’s all right.

Not 2 vears solid.

THE WITNESS: Cn and oftf, ves.

Just one comment. Lot of love for the lady. Yes, we
do, we tight a lot, but there's a lot of love there.

BY MR. EICHORST:

Q And when you do fight, your refuge is to go to the
trailer up in Tigerton:; isn't that true?

A Yes and no. Sometimes yes, scometimes it’s a motel
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Most ot the time you g€o up to Tigerton.
I1'd say most-- '

I am right--

MR. WARD: Let him answer the question.

MR. EICHORST: He said most, the answer 1is
most.

JUDGE RYAN: The voices were too superimposed
tor me to fisure ocut what the question was and what the
answer was, SO0 mavbe the Court Reporter--.

HR. EICHOQRST: I'll ask it again, Judge, it
that's easier.

JUDGE RYAN: That sounds dgreat.

MR. EICHORST: Fair enough?

MR. WARD: Fine.

BY MR. EICHORST:

a

Is it fair to say that most of the time that vou didn't
get along with your witfe that you lett your address in
Cudahy and you went up to Tigerton.

I’'d say no, I1'd say about 50-50.

o

50-50,
Where would you stay when you wouldn't stay at your
mobile home?

Motel.

Do vou have receipts for that type of thing?
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Nao, I dan’t. It's not a business expense.

Kind of an expensive propositien; isn’'t it?

Qh, vou bet.

Getting back to the point, it was convenient for you to
have the sales office up at the mobile home in Tigerton
around the fall ot 1993 because vou and your wife were
separated and having difficulties, correct?

No, that's not correct.

What’'s not correct about that statement?

Wel!l ¥ou said we were—- basically we estaplished that
husiness otffice 1n 1993 because we were having
difficuities, that’s not true, we were actually getting
along super <ood when we decided, hey, jolintly¥, that we
were £€oing to make that intoe a sales oftfice for Larsen
Lahs.

So vou deny that as being one of the reasons why yvou
were ¢oing up to do most of vour work, or a large part
of your phone call work.

Bov, I really don't know how to answer that. It’'s
true, you know, I spent time up there because of
disafgreements Ida Mae and I had, but the main reason
when I was up there on sales work was for business for
Larsen Laboratories.

Did vyou and Ida Mae have a disagreement or a fight on

January 31st?
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No, we did not.

Day bhefore?

No, we did not.

The week before?

No, we did not.

All rieht.

Not that 1 can recall.

When was the last time up to the date of vour accident
vou had to leave the house for marital reasons?

I don't honestly know. I know that I was. at the home
the entire month of January. Januarv 2Z2nd-- 1lst or 2nd
I came bLack from up north hbhecause the end of December I
had srent 5 dayvs at the mobile home using it for
recreational deer hunting. I was bow and arrow hunting
tor 5 davs.

The last 3 davs in December.

From looking at vour 1945 phone records, it looks as
though vou spent a little over a month up in Tigerton
trom September 10th to arocund October 18th of 1985.
That's quite a long stretch;' What was the reason for
that?

From which days?

September, 1995 and October.

I'm not sure.

Okay.
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It you let me look at the phone records I'mizht be able
to answer that. It's kind of hard without them.

Were you thrown ogt of the house again?

Not that I recall.

JUDGE RYAN: Initially you asked-- You gave
him Septemher 10th to October something.

MR. EICHORST: 18th.

JUDGE RYAN: The next time you asked the
question I think you went Jjust September to October,
what was the date in October that you asked?

MR. EICHORST: The record will reflect, at
least the phone records, Judge, that it is going to be
a stretch from September 10, 1995 to October 18, 19935.

JUDGE RYAN: October 8th?

MR. EICHORST: 1Hth.

JUDGE RYAN: 18th, Is that what vou asked
the tirst time?

MR. EICHORST: That’s what I asked the tirst
time and I tried to make it easier the second time by
sayving September to Qctober.

JUDGE RYAN: Well maybe you didn't make it
easier. Maybe it would have been easier if vou would
have told him the dates.

MR. EICHORST: Well I think he knows the

dates so we'll just move on.
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BY MR. EICHOQORST:

Q

So vou testitied that vou letft the Larsen Laboratories
at about I think vou said 12:30 or thereabouts.
Correct.

On January 3lst.

Correct.

Could it have been between 12:30 and 1:307 Do vou Kknow
exactly when it was?

Well I would have to €0 with 12:30. You Kknow, I'm not
pasitive on 12:30, but 1 remember hitting Tigerton
about 3:30. I remember leaving about 12:30. I know
trom the manv times I've driven there it’'s about a 3
hour drive, so, vou know, leaving at 12:30 from what I
remember, getting there around 3:30, you know, but it
conld have been quarter after 12, quarter to 1, I'm not
rositive.

Okav, And when vou got up there vou stopped to buy
some €roceries?

Correct.

What did you buy?

I bought a 12-pack of Diet Coke, I bought a bottle of
Kessler Whiskey-- Diet Coke, 12-pack, I bought a
bottle ;f Késsler Whiskey., I bought 2 packs of Pall
Mall Cigarettes, I bought 2 Tombstone medium sized

prizzas and I think they were cheese and sausage deluxe.
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JUDGE RYAN: And the last?

THE WITNESS: Oh, I said I think they were
cheese and sausage deluxe. And I may have purchased
something else, but vou're going back over a year,
that’'s what I remember buving.

MR. EICHORST: That's pretty good.

THE WITNESS: I remember thinking, geez,
you're just starting a diet and you’'re going on pizza.

BY MR. EICHORST:

] You started vour diet that day, right?
A That is correct.

G And how many Dexatrim tablets did vou take that dav?
A I-- To myv recellection 1 took one in the morning, one
at noon and I may have taken another, but I only

rewmembher the 2.

Q And vou hadn’t taken any the day betfore?

A To my knowledge, no.

Q The week before?

A No.,

Q Did veu take anv-- Have vou taken any since the
accident?

A Actually, no, no, I haven’t. I should, but I haven’t.

Q So one of the items that you purchased was a bottle of
Kessler’'s Whiskey, right?

A Yes, that’s correct?
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Did vour intend on drinking that while vou were up
there?
Well I intended when I 2ot to the mobile home to have a
drink or two while 1 worked on sales paperwork.
Whether I was €o0oing to drink that particular bottle I
don’t know, because I don't know, vou know, if I had
any whiskey there or not.
You might have had another bottle at the mobile home,
right?
That was possible. Obviously I didn't think so or I
wouldn’t have bought one, so--
Then vou went to the feed store and bousght some shelled
corn, right?
Correct.
Okay. And about 3 pounds I think vou--
Mo, =ir.
How much did wou buy?
300 pounds.
300 pounds?
Correct.
Did you put that in the trunk?
Yes, I did-- Actually I didn’t, they put it in fdr me .
JUDGE RYAN: What kind of a corn?
MR. EICHORST: Shelled--

THE WITNESS: Shelled corn.
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BY MR. EICHORST:

Q

What it is basically is to feed the animals up north in

the cold months. A €ood Samaritan.

And then I think vou 2et us to the

That in Shawano?

No, that's in Split Rock.

In Split Rock. Around 4:15 or so.

Approximately, veah.

And vrou

left there around 67

My recollection, veah.

Could the time you had spent there

and b7

e

5 and &7

The 5--

closes at 4:30,

I would sav 4:195

at Tigerton somewhere around 3:30,

at Red Owl and Tigerton Feed Mill,

me at somewhere around 4.

Split Rock Inn.

been between 4:30

because Tigerton Feed Mill

and again myv recollection is arriving

vou know, stopping

I1'd say it would put

So you were at least at the bar for a little over an

hour.

I would say quarter after 4 to 6,

minutes,

that's an hour and 45

so, yeah, that's over an hour.

Could have been an hour and a half though.

Lould have been less time, correct?
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Oh, it could have been.

How manv drinks d;d you have while you were there?

I remember having 4 or 5.

Which one?

4 or 57

Yeah.

I'm not sure. Could have had 4, could have had 5.
Could wou have had more than 57

I don’t remember having more than 5,

But vou could have.

Yeah, I 2ould have, 1 don’t think so though.

My recollecition is having 4 or 5 drinks.

Have you reviewed vour medical records with respect to
how many drinks you had? That you told them you had,
the medical personnel?

Oh, ves, I have.

And there is some contflicting numbers of drinks,
correct?

Detinitely there is.

In fact in reviewin% vour records I believe the
Appleton Medical Center, there’s a note that you had 5
drinks and 1 think at the most St. Luke’s with a Dr.
Kinney said you had between 6 to B drinks.

At the Appleton Medical Center-- There were 3 revorts

on that. One stated that 1 had 4 te 5 drinks; had 3 te
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4 drinks, on or the other; another one stated, admits
to drinking 5 drinks: another one stated, had about §
drinks.

And Dr. Kinney's report savs between 6 and 8 also,
doesn't it?

Dr. Kinney?

Dr. Kinney at St. Luke's.

There’s a Dr. Goldman that had made_that statement.

I think Dr. Kinney was the consulting doctor, because
Dr. Goldman was the one that signed my report.

Dr. Kinney signed the report and it’s datéd 2/3/96,
consult, in which he suggests, "Mr. Larsen's history is
notable ftor taking a trip up to the Shawano area on
1/31/48t where he apparently has a trailer. After a
drinking binge consisting of & to 8 drinks, he
attempted to g0 home about 6 o’clock at night."

Yes, 1 saw that in the report.

Do vou remember making those statements to him?

I did not make those statements.

Now vou didn’t need to stop off the bar or drink
alcohol as part of the business, did you?

No, I did not.

You weren't meeting any customersithere,to do any
paperwork together, were vou?

No, I was not.
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So an intake of alcohol be it 5 drinks or 8 drinks is
purelv personal to vou, correct?

Well the intake of the 4 or 5 drinks is a method of
retaxation. To stop and relax. It had nothing to do
with business.

In facst I think that the records suggest that at least
some of the doctors feel that wvou’re an alcchol abuser.
Yes, I saw in there past history of alcohol abuse.

It kind ot surprised me because I remember thinking,
there 1is no history of alcohol abuse that-I'm aware of.
However vou otffered intformation that vou had between 7
and 8 drinks in the evening--

Offered? 1 was asked the question, what do I routinely
drink? My answer to that was, it's not uncommon, and
again I might word it ditferentiy, but it's not
uncammoen tor me to have J to 3 drinks it I need it.

And I said I didn’t drink 7 dayvs a week.

I remember at one of those places I was at, do vou ever
drink 7 or 8 drinks, my answer to that was, yes, I have
drank 7 or 8 drinks at one time.

In tact most of the medical facilities that treated you
asked you a question about your alcohol intake, one way
or ancother they found ocut that you-- It was your
opinion that you drank between 7 and 8 drinks & day.

No, it was not.
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So all of the records are lying, correct?.

MR. WARD: Objection. That question is
ardumentative, Judge.
To ask him whether or not the record lies, first of =all
is argumentative; secondly it's asking him to answer
questions that he cannot answer.

JUDGE RYAN: Sustained, do it another way.

MR. EICHORST:

It a medical provider has indicated in the records
through a history that vou had commented to having
between 7 and 8 drinks a day, would that be-- on a
routine basis, would that be true or untrue.

That would be untrue.

And in fact vou having reviewed all of vour medical
records see that througshout the medical records that
that statement appears.

Yes:, I do see that statement appearing, and I also
found out why that statement appears.

I also-- I'll stop.

Let me ask you this, are vou telling us that in your
opinion you're not an abuser of alcohol?

I don't think I'm an abuser of alcohol.

I can tell you what I drink on a routiné-bésis. If you
were to ask a doctor he would say..he's an alcohelic

drinker because one physical 1 went to a doctor told

LY
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me, vou know, it vou drink more than one drink a day,
voil're an alcohol.abuser.

I drink on an-- I drink routinely 3, 4, 5 drinks a day
and I don't feel I'm an alcohol abuser. I drink to
relax.

So how many drinks are vou admitting to routinely
drinking on a routine basis?

Routine hasis I weould say it's not uncommon for me to

drink after a dav at work I1'll come home and drink 4 or

/]

5 mixed drinks and 5 dayvs a weel.

That would he par for the course.

Now the evening in auestion atter vou had purchased the
Kessler's and Diet Coke at the Red Owl, I think you
said-~

Correct.

--it was vour intention to go to Split Rock, have
bhetween what vou say, 4 to 5 drinks, return back to the
trailer, pop in a pizza., have a couple more drinks, and
do some sales work?”

Well basically it was my intention to stop at the Split
Rock Inn and have a couple ot drinks., you know, say hi
to a couple of ftriends if they were in there, relax for
a little bit, g0 back to the mobile home sales office,
pop in a pizza, work on sales work and I'd probably

.have another couple of drinks.
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ORav.
That was my plan.
How large were thé drinks at the Split Rock Inn? I'm
not tamiliar with the Kessler and Coke--
I don’t know. I would say probably the same as most
mixed drinks.
What is that? 10 ocunces? 12 ounces?

MR. WARD: If you know.

THE WITNESS: I'm guess, I’'m not sure. I'm
not sure.

MR. WARD: Doan’'t duess.

THE WITNESS: I'm not sure. The standard mix

drink size.

MR. EICHORST:

You can tell me if vou don't Know, are vou aware of the

rhenomenon that an alcoholic or aicochol abusers use

Dexatrim in order to reduce the etffects of alcohol?

No, I'm not aware of that.

What was your weight at the time of the accident?

I think 190 pounds, approximately, vou know.

In reviewing the medical records, could vyou tell us

what your bicod alcohol content was approximately 15
hours after the accident?

.004.

And I believe vour testimony was that when you left the
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Split Rock Inn wou telt no effects ot the alcohol that
vou had been consuming that evening or at least vou
didn’'t teel intoxicated.

I did not feel intoxicated.

Are vou a person, it vyou know, are you a person with a
hhigh telerance ftor alcohol?

I think~- I think 1 am ornly because I routinely drink
as I stated, 4 to 5 drinks. I would probably be able
to tolerate more than somebody that doesn't drink at
all. -

Whv is that?

If somebody does not drink. I would suspect they would
be more susceptible.

And wyou drink routinelw,

well, as I stated, I routinely probably 5 dayvs a week
drink 3, 4, & drinks a night.

Are vaou still drinking today?

Yes, I am.

Same amount?

No.

Cut back?

Oh, ves, cut back.

What have vYou cut back to on a daily basis or as a
routine?

Routineiy normally whenever we go onut for dinner,
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whatever, I drink non-alcoholic beer. Since the
accident there’s only been one time where I've been cut
at a place to eat‘or anywhere, vou know, out one time I
had one can of regular beer because they didn’t have
any non-alcoholic¢c, other than that I've been strictly
non-alecoshol sinee I went out.

Since the accident vou know longer use alcohol?

No, since the accident when I’'ve gone out with the
exception of one can of beer, no, I know longer use
alcohol.

Do vou use alcohol at home?

The only place 1I’ve used alcohol is at the trailer up
north.

Is what?

AY the trailer up narth I do occasionally.

And vou’ve been uwp to the trailer since the accident?
Oh, ves, not canstantly, but I’ve heen up and back a
few times,

Have you been up there for a month stretch?

Recently, no. A couple months ago, ves.

Okay. Tell me about a couple of months ago. What are
we talking about? Was that March, February, April?
When I was up there?

Yeah.

Well I was up there in January.
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I'll do it easier. Your accident happened in January,
1496. Were-- I believe that mavbe this is a false
assumption, but wére vou up there in April of 18977
That was last month.

Or 19496. Sorrv.

To my kKhowledge, no.

You weren't”

No. 1 was recuperating. You know, I spent a lot of
time in hospitals, 1 spent a lot of time in nursing
homes, _

How ahout in March of 13847, did vyou change vour address
to the trailer address up in Ticerton®

Mareh ot 19777

Yeah.

Yeah, I spent a tew weeks up there.

Did r¥ou tell wvour attorney that that was vour address
now?

No., I talked to his secretary and I had told her, 1
said, it he wanted to resch me, ¥ou know, I’'m at the
mobhile home, this is the phone number. You know, if
she had reason to get a hold »f me, that's where she
could contact me at.

So you did not tell her this is your address it you
want to notify the Department.

I did not tell her to notify anyone.
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Who are we talking about?”

It’'s Bobh's secretarv, Marv or Lisa.

Did vou call in Aﬁril of 1997 and say, hey, my current
address is back in Cudahyv. I'm back at home. And I
mean the East Holmes address, did you do that? Make
that phone call?

Oh, I'm sure I called and either talked to Bob Ward or
his #irl and sav, hey, if you have to reach me, this is
the number that I can be reached at.

Is it sate to sayv hetween that period of time, March
13th and Arril 7th, ¥ou were exclusively up at the
trailer?

Mareh 13th?

Yes.

=~}
-+
o

And Anril
Yes,

I'm not sure.

And I think you also testitfied that back in 1996, in
April of 1996 you didn't travel up to the trailer, to
the mobile home?

No, to my knowledge I did not.

May, 1996, were You up there?

To my knowledge, no.

June?

To myv knowledge., no.
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Julwe?

Bov, I'm not sure. I coutld have been.

You certainly wen£ up for their hunting season in 1496
which would have heen what? Novemher?

This lfast hunting season?

Yeah, this last hunting season,

I certainly did.

So we know for a fact vou were up there in November.
I spent a lot of time up there,

In fact I 2ot a cross bow since the accident.

ftkav. Did vou make any sales calls while you were up
there atter the accident?

Not that 1 can recall.

Kot that vou recall or it didn't happen?

Well, 1’'ve had people call me. I routinelyv still det
calis up there that are business related.

Are vou totally out of the loop with respect to Larsen
Laboratories today?

No, sir.

You're-- Are vou still]l actively employed there?

No, not really. I do srend some time there, yes.

Do vyou still make sales calls?

Very rarely.

You do thoush.

Whenever I c¢an, yes.
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And there have been occasions while vou were up north
that ¥ou made sales calls or at least taken sales
calls while yon wére up there since the accident?

Yes, that is true.

Have you, and I believe we’ve already established this,
vou've not called on Arrow since the accident, have
vouy

That's correct, I have not.

You haven’t called on anvone else up there since the
accident, have you?

No, 1 have not.

You haven’t made anv personal visits to any other
companies since the accident; 1is that frue?

That is true,

Any contact vou would have would he by phone?

Veryv little.

Is now the sales otftices up north closed because you’'re
no longer working up there?

For atl intents and purposes, ves.

It’s done?

Eventually I hope to eventually to get back into Larsen
Laboratories and work on sales, and right now I’m
trying to get back in, it’'s just that it's a long road
to hoe right now.

And I think you've testified to the fact that you don't
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know whv vou passed out or tainted on the evening in
question, do you?

That is correct.

However doctors have at least hypothesized with respect
to whv vou passed out and ftainted; isn't that true?
Thev given me some reasons, possibilities.

And they're documented in here, correct?

Correct.

In tact 2 doctors have suggested that the reason why
¥ou passed out was because of the alcohol that you were
drinking that evening; isn't that true?

I don’t know if 2 docters suggested that or not. 1
know that was one of the possibilities or cne of the
items mentioned.

Okay. In tact the history and phyvsical consultation
notes bhv Dr. Evan from Appleteon suggests that there are
numerous ideonlogies, one would bhe cardiac related,
either asemia and a renal problem due to alcchol and/or
due to Dexatrim, or vascular heart disease. You've

iooked at that note, haven't you”

in

Yes, 1 have.

And since the accident have there heen any conclusive
tests done on ¥ou which would support that either you
had a cardiac problem or any other problem listed by

Dr. Evan here as a cause ol yvour passing out and
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tainting”
I don't know, I know that Dr. Ledi my physician at
Family Health has.run one heck of a lot of tests.
And they’'ve all been negative?
I don’t know.
Or the record would reflect that.
You’d have to ask Dr. Lodi.
And the St. Luke's Medical Center, now that’s the
medical center vou were transported to, the Appleton
Center up hnorth, correct?
Correct.
And veu saw Dr, Geldman there,
Correct.
And wvou saw Dr. Hannah for acute renal failure.
Dr. Hannah? I don’t really remember him. Dr. Goldman
I do remember.
Okav. And on that February 2, 1996 report, the
impressions on page 2 of that report, ethanol abuse and
less of consciousness secondary to the alcchol, do you
see that? Did you review that record?
JUDGE RYAN: What date did wvou say?
MR. EICHORST: February 2nd of 1986.
I believe that’'s his first day there at St. Luke'’s.
JUDGE RYAN: And vou said St. Luke’s?

MR. EICHORST: St. Luke's, yes. Dr. Hannsh.
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BY MR. EICHORST:

Q

Do vou recall any of the doctaors there telling vou
tace-to-tace that.that’s the reason why vou Jlost
conscionusness?

Nebody did, but I do remember one doctor teiling me
that there could be a number of reascons, that being one
ot them, Dexatrim being another possibility.

Did they know which--

They didn’t know.

Do vou Kknow that alcohol and Dexatrim could potentially
be a lethal combination?

No, T do not.,

Okay. Is 1t a fair statement to sayv that the work that
vou were claiming vou were doing up there or at least
intending to <o on that day or the next day wasn’t the
reason why vou teil unconsciocus and passed out?

The work wasn’t the caunse of the injury, was it?

Well the reason I was up there was because of my work.
I don’t know how to answer your question.

Well vou didn’t fall off a ladder or you didn't fall
out of your car. As far as we know from reviewing the
medical records and listening to your testimony, ¥ou
went to Split Rock, vou had a number of drinks, you
drove home and you passed out. Does that sound like

you’'re performing any work?
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MR. WARD: Well, Judge, I don't--

JUDGE RYAN: Strike that. Strike that.

BY MR. EICHORST:

O

b8

o 0O

There's no correlation hetween the two, is there?

No, there isn't.

And other than the causes stated by the doctors in the
medical records, vou don’t know whyv you passed out, do
vou?

No, I dan’t,

You certainly didn’'t pass out because you were--
Strike that.

When vou were transported to these medical facilities,
ddid a nurse or anv attendant take anv insurance
information down from vou? Ask vou any guestions in
that regard?

Emergency room. Shawano, asked if I had insurance and I
had stated, ves, and at that time there was a Family
Health Insurance card in my¥ wallet and to my knowledge
Wally Seetfeldt got my wallet and passed this card on to
them, but--

They asked you and vou told them vou had insurance?

I told them I had insurance.

You did?

Yes, I did.

You didn't tell them that vou were in.jured due to work
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related activities, did vou?

No, I did not.

And in fact yvou in reviewing all these documents I'm
assuming that the primary insurance carrier on each one
ot the documents is wvour family health carrier and not
vour worker’s compensation carrier: isn't that true?
Right?

And the reascn for that is yvou didn’t report the
accident as a work injury until almost 2 months
atterwards. -

Actualily I would never have reported it because I was
not aware that workerman's comp covered anvthing other
than the physical work place.

And who told you that you could potentially may get
coverage for vour trip up north?

You mean under worker'’s compensation?

Yeah.

Ida Mae mentioned that to me aftfter she did a little
more checking on insurance and taking with people that
workman’s compensation might cover that injury.

Did she tell you who she talked to?

It she did I don’t remember.

DPid wvou talk to any attornevs before going to see Mr.
Ward"

MR. WARD: Whv would that be relevant, Judge?
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JUDGE RYAN: You're asking me whv it would be
rel=avant?
MR, WARD: ©No, that would be an objection.

MR. EICHORST: It’s relevant, Judge, because

almost 2 months atfter the accident we were told that he

was poing up there on a business trip and the reason I
want the question answered is because [ wantvto know
who told him it he was up there on a business trip he
may be covered ftor worker's comp.

THE WITNESS: Actually--

MR, WARD: Wait,.

JUDGE BYAN: Overruled. You can answer.

THE WITNESS: Qkav.

JUDGE RYAN: You ¢an answer.

THE WITNESS: You can answer--

JUDGE RYAN: You are authorized to answer.
I'm the one that rules whether vou are authorized to
answer.

THE WITNESS: I am authorized to answer who

told me that worker's ceomp mieht cover it?

MR. EICHORST:

Or who told Ida Mae.
That I don’'t know.
You don't know who would have?

Well I think it was a combination. Number one, Ida Mae
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mentioned she thought it was covered. Number two,
Kelly Cavanaugh when he tecok the statement tfrom me at
Mount Carmel told me that salesmen were coyered 7 dayvs
a week.

Let’'s stop right there.

Kelly Cavanaugh took your statement right after vou
filed the claim.

I want to know who told wou prior to notifying Heritage
Insurance of the workman's comp claim. Who told you
that ¥ou might be covered if you were traveling up
there on a business trip?

MR. WARD: I may have already made this
objection but what is the relevancy on how he found out
that he might be covered under workman's comp?

JUDGE RYAN: Well 1 overruied the objection
when vou ohiected to his question before.

I’'m permitting the question and I told your witness
that he will be permitted fo answer.
That's where we are now.

MR. WARD: OQOkay. And I gRuess I'm renewing nmy
objection and I'm requesting Your Honor to advise me as
to the relevance.

JUDGE RYAN: I don't-- 1'm not going to
teach a course in evidence. I have made my ruling.

We don’'t do sidebars like they did out in California
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and spend months in trial.
I've made my ruling and vou have renewed vour ob.jection
and I will invite-you now to have tor the record a
continuing objiection on the record and I will say fine,
noted for the record.
Now let’s get on with the hearing.

THE WITNESS: Okay. I was not aware that 1
was covered by workman’'s compensation until Ida Mae had

mentioned to me that vou mayv be covered.

BY MR. EICHORST:

Q

Ida Mae is the only person that teld ¥ou vyou may be
covered if you were up there on a business trip?

To my Kknhowledge, ves.

You cdidn’t talk to any attorneys?

At that time, no.

ay,

In tact I did net talk to anv attornevs until my claim
was denied.

Okav. Your testimony is that vou did not Know your
claim may be compensable, that's why vou didn’t file it
until ¢ months atter the accident?

Correct. 1 did not know workerman's compensation
covered me in that situation.

Again, is there a reason why at least you didn’'t tell

er it's not memorialized within the medical records
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that Bill Larsen’s up north on a business trip aside
trom heing up north checKing on the trailer?
I didn't really sée any-- Well, number one, I was in a
lot ot pain. Two, I really didn’t see no reason why I
should teil these hospitals and doctors, hey, I went up
there to c¢call on Arrew Electric. 1 see no _eason to
it.

MR. EICHORST: Give me 2 seconds, Judge. I
may be tfinished.

JUDLGE RYAN:

ot
i
h

EISHORST:
It s not unceommon for ¥ou to travel up north and stay
at vou~ trailer for a week or 2 weeks at a time; is it?
No, it is not.
And other than avoiding the nhoise at Larsen
Laboratories in Oak Creek, there’s no reason tor vou to
travel up to Tigerton to pertform vour business duties,
is there?
Yeah, there is.
Okay.
I enijoy it.
You enjoy it?
Sure I do. The way_I look at it, you know, we got a
business, I got a sales office in Oak Creek which I

make a lot of sales calls cut of, I got a sales office
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ur in Tigerton which I make a lot of sales calls out
ot

Perzonally T'd rafher be at the sales office in
Tigerton, and, you Know, I could do one heck of a gfood
Jjob on sales whether I'm up there or down here,

You enjoy the outdoors, correct?

Yes, I do.

Do you have any documents that you’re going to produce
to us todav, and I think I may have already asked this
gquestion, which would memorialize-- or at. least do vou
have a business presentation vou were going to give to
Arrow Electriec on that Thursdav or Fridav?

Let me strike that.

Had wvou prepared anvy business dacument or anvy
presentation’

No, I have a mental presentation whenever I go into a
customer and try to get their business.

So 1f we would have looked in your car after the
accident we weren't going to find anv business proposal
or documentation that wouid suggest that on February
l1st of 14996, or February Znd of 1996, here’s my
presentation to Arrow Electric. We wouldn’'t see
anything like that, would we?

No, you weouldn’t. The only thing you'd see is my sales

npapervork.
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" And vou paven't brought anv sales Daﬁerwofk today to
this hearing other than the December 26, 1996 letter to
Rex Harrison and ¥hich is Exhibit G, anad Exhibit J
which memorializes anyv conversations or business
dealings you had with Arrow?

A That is correct.

Q You bought the trailer after you discontinued deing
business with Arrow: isn't that correct?

A That is correct.

Q You hadn’t done business with them since 1988 and vou
rurchasecd the traileyry in 1494%1; is that correct?

A Correct.

Q Ds vou have any documentation vrou made calls on them
between 14953 and 1331 for us today?

A No, I don’t. 1 don't have anv¥ documentation onh anv
calls I made curing that period.

MR. EICHORST: That’'s all I have.
JUDGE RYAN: Re-direct?
Re-Direct Examination

B¥ Mr. Ward:

Q In regard to the exhibit that was marked reflecting
business done with Arrow Electric in 1987 and 1988, it
looks like it starts in October oif 1987 and it ends in
August of 1988, that's right?

A I would sayv so.
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So it looks like about a 10 month perioa of time,
correct”

Correat,

And T think vou based on his computation testified that
that’s an averasge of about $230 per month worth of
business; is that correct?

It that's what it computes out to.

Okav. It looks like vou, know, the average—-- mavbe the
average ftor the business during that time period was
about $10,000 a month, deoes that seem about right?
Average income for about a-month?

It coutd he., T would think it would be higher than

that. It-- 1In that period. Bob, vou know, I'm not
sure.

Okav, So would Arrow Electric’s business during that
time period weould have constituted what? 3 to 5
percent ot the total business” Does that make sense to
vou?

It would have been a small percentasge to wvou, but an
impertant percentage to me.

Is that signitficant?

Yes, it is.

In regards-- I think Counsel asked vou some questions
about a history in a Dr. Lorten's records.

Dr. William Lorton.
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Dr. Lorton was a psvchiatrist to whom vou were referred
when it became evident that vou were going to have vour
fingers amputated, correct’

Correct.

The medical people wanted vou to go to him for
counseling.

Familv Health wanted me ta <o to him because of the
amputation.

In Dr. Lerten’s records there was a record of a
drinkine binge of £ to B drinks, correct?

In [ir. Larton’'s?

-

Yoo

Y]

I don’t recall seeing it in Dr. Lorten’'s records.
Specitically vou had reviewed that record prior to
coming here today.

Yea, 1 did.

And vou had some significant disagreement with the
history that he took; is that correct?

Correct.

GRav. Specificallv he 2ot vour number of children
wrong; is that correct?

That'’'s correct.

H= got ¥our occupation wrong?

That 1s correct.

JUDGE RYAN: What was the first error?

Page 1320
SCHINDHELM & ASSOCIATES, INC.

App. 220



BY

Q

A

MR. WARD: Number of children.

JUDGE RYAN: Number of children?

MR. WARﬁ: Yes.

JUDGE RYAN: And the second one was
cccupation?

MR. WARD: Yes.

MR. WARD:

Is that correct?

Well there’'s so manyv errors in that.

I don’'t need vou to detail all of them. WwWhat other
significant errors is contained in those records.
Number one, he stated 1n his first paragraph or second
paragraph, he stated the reason I went up north is
becanse I was an avid deer hunter and I went up there
on A weekend to hunt deer.

That statement is incorrect because deer hunting season
is not open at that time.

Was it vour habit to hunt deer out of season?

No, sir.

Another mistake he made here he stated I went into the
mobile home and apparently left the door ajar and
proceeded to drink a number of drinks and passed out.
Well basically it’s incorrect because I did not have
any drinks in the mobile home.

You indicated that it was vour routine to drink 4 to 5
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drinks nightiy as many as & nights a week{ is that
correct”

Yes, it was not uncommon.

Would vou have characterized a situation in which vou
drank 6 drinks to be a drinking binge?

No, I would not have.

Although some peopie might.

Yes.

But for vou at that time that was not an unusual
occurrence,

No, not reallvy.

Are vou aware of any phvsician’s report where an
opinicn is rendered that vou lost consciousness due to
the drinking?

Not really. Wwhat I was told and what I remember is I
askecd the question, ¥ou Knhow, whyv did this happen, and
basically what I was told there is a number of reasons.
Alcohol could have been a factor, Dexatrim could have
been a factor, there could be heart problems, there
could be any number of reasons wﬁ?.

The other comment, and again I think it was at
Appleton, but 1 was told that it may never happen
again. You may never tind out the reason why. It can
happen again. Just a big unknown.

I didn't get a specific reason why 1 passed out.
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MR. WARD: That's all I have.
Re-Cross
By Mr. Eichorst:
Q@ Dr. Lorton suggests in his report that, he and his wite

have three sons, which is untrue.

A That is courrect. We have none.

Q You have a couple of stepsons.

A I have 3 stepsons.

Q I'll g0 on with his report, in his business which is

some kind cof metal analysis business, what's wrong with
that statement?
A Nothing wrong with that. Metal analysis, veah, that's
a good statement.
& Mavbe I didn’'t read tully throusgsh this whole report,
where does he g€et vour occupation wrong?
A Could I dig it out? Could I get my copy of notes 1
made on that?
Right there-- I can show you it on his report, okay?
JUDGE RYAN: What exhibit is that?
MR. EICHORST: Exhibit 6, Family Health Plan
‘records, psvchiatrist consultation with Dr. Lorton.
THE WITNESS: Now are you asking me to point
out errors in this?
BY MR. EICHORST:

Q Forgive me it I'm wrong, I think one of the questions
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posed to vou is that he had got your occupation wrong
in the report.

Well I had made the statement that there are many, many
errors in this. I can gladly point them out to you.
Well one ot the statements that you said was in error
is that he got your occupation wrong.

Well can I go through this and see?

Well wvou can, but is some kind of metal analysis
business inaccurate with respect to wvour occupation?

It¥ that's his statement, metal analvsis, no, that is
not inacourate.

Qkav.

But there are man¥ inaccuracies in there. Did you want
me to point them out. There are problems in there. He
knows it.

That’s tfine.

MR. WARD: What's fine” Do vou want him to
point them out or not?

MR. EICHORST: It vou want them pointed out
vou can ask him to do that.

JUDGE RYAN: I think his question was
specitically occupation, and he asked vou where that
wonld be.

MR. EICHORST: Correct.

THE WITNESS: Okay. In_the occupation I
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don’t Know it it’'s in thisz consultation of it it's the
doctor at St. LuKe'’'s Hnspital, he made the comment that
I worked for a mental consulting firm, and I do not.
And this error basicallv-- I mean there’s all kinds of
errors in it it you want me I can point them out to
you. It states that my half-siblings are living in the
Milwaukee area. All my halt-siblings are dead.

MR. EICHORST: Judege, do you want him to go
on”

JUDGE RYAN: That’s whyv I'm here.

THE WITNESS: I¥ vou want me to g0 on--

JUDGE RYAN: Hold it.

MR. EICHORST: My question was specifically
with respect to what Mr. Ward had said and that’s my
only reason for asking that guestion.

JUDGE RYAN: The two attorneys are going to
decide whether to go along with him going through this
document and locking for errors.

I gather that you do not desire that.

In fact you suggested that if Atforney Ward wanted that
done, he could do that.

I'm not asking tor anything.

I'm sitting here taking notes trying to get the
questions and answers down, so let’s go on with the

questions.
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BY MR. EICHORST:

o And then in his report he indicates that, he tends to
deny the seriousness ot alcohol and doubts very much
that his massineg out was due to alecohol. He thinks it
might have to do with going on diets periodicallvy.

Do vou buy into that?
A No, I don’t.
Q But that at least is one of the causes that has been

suggested by many of the physicians; isn't that true?

A The drinkine of alcohol and the Dexatrim? -
Q The Dexatrim.
A Dexatrim has bheen mentioned. You know, how significant

that is, I don’'t Know, I'm not a doctor.

Q And the reasaons mentioned hv the physicians who
evaluated vou at least what we've been talkins about,
Aleohodl, die,t or heart mproblems, are not related to
the work activities that you were doing up there, were
they?

A Alcohol, diet and heart problems are not related to the
work. I'll agree with that. But the reason 1 was up
there--

MR. EICHORST: That's all I have,
Re-Re Direct
By Mr., Ward:

Q I feel compelled to ask ¥nu, are there errors in Dr.
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Lerten’'s report that vou wanted to point out?
Yes, there is.

All riehnt.

Many, many errors.

Okay. Why don’t you take a lnok at the report and

y/]

lowly r?iate the errors that wvou think are
significant.

Ali right, It states, I nave been found unconscious,
not true.

He had gone up there for a weekend as he .is an avid

deer hunter. Deer hunting is not open at that time of
vear. It was not a weekend, it was the middle of the
week.

It states, I had apparently <one into the mobile home
and not shut the door tigntly and I had several drinks.
I did not have any drinks.

MR. EICHORST: I obiect to the reading of
that. That's not what that document says.

JUDGE RYAN: Well--

THE WITNESS: I'm reading it.

JUDGE RYAN: Just a moment.

MR. EICHORST: Read the--

JUDGE RYAN: Now ycu just a moment too.

MR. EICHORST: Judge, he's got to read the

.sentence accurately for the record.
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He ‘s reading right off the document.
I don’'t mean to be disrespecttul.

JUDGE RYAN: That is the record. That is the
record.

It has been received by stipulation. You have--
You'll have vour turn under cross-—-examination to point
out that he's not reading this rcorrectly.

Now I think you were interrupted, it's hard to say
where, vou started to sav, vou did not what?

THE WITNESS: 1I'm trving to read this
corrsctliy,

JUDGE BEYAN: Well zou said I did not sayv
something.,

THE WITNESS: I read the statement, he
apparently hacd gone into the mobile home and not shut
the door tightly and he had several drinks and passed
aut.

I did not have several drinks in the mobile home.
Gkav., It states, his wite tried teo reach him and could
nof. he did not answer the, phone. Now that is correct.
She called a friend nearby and he went there a few
hours later and found him unconscious--

BY MR. WARD:

W William, I'm g2oing to a;k vou read it to vourselt and

roint cut the errors. I don’t want you to read the
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whole report.

A Okav.

JUDGE RYAN: That's what he really asked you
for before.

BY MR. WARD:

Q I don’'t want vou to read the whole report and then pick
them ocut, I want vou to pick them out and then read the
portion you picked out.

A Can I-- As I go can 1 just point out the errors?

JUDGE RYAN: I like that suggedtion. You do
vyour thinkine in your mind, not out loud. then vyou tell
us the answer to the aquestion that he asked.

As I mointed out to one ot the attorneys, this document
is in the record.

While he's doing that, what obligations do you
attornevs have this afterncon? Off the record.

{Discussion off the record.)

JUDGE RYAN: We're back on the record.

MR. WARD: I'm going to withdraw the
question. %

JUDGE RYAN: You withdraw the question?

MR. WARD: Yes; I do.

JUDGE RYAN: Okay. Do you have another
question? |

MR. WARD: No, I don’t..
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JUDGE RYAN: Any further cross?

MR, EICHORST: I don't.

JUDGE RYAN: You rest?

MR. WARD: No, I have a couple more
witnesses,

JUDGE RYAN: Next witness. Bring the next
witness up.

THE REPCRTER: Can we take a break, Judge?

JUDGE RYAN: Sure.

{Recess taken.)

JUDGE RYAN: Whose the next witness?

MR. WARD: 1I'm going to call Mr. Seefeldt.
He did travel from a long distance to be here.
WALLACE SEEFELDT. WITNESS, DULY SWORN
JUDGE BYAN! Spell rour last name.
THE WITNESS: S-e-e-f-o-{i-d-t.
Direct Examination
Bv Mr. Ward:
Q Your name is Wally Seefelidt; 1s that correct?
A Wallace.
Q Yes. And vour current address, Mr. Seefeldt?
A 150-- W15838 Seefeldt Road, Tigerton, Wisconsin,
Q And how old are vou, Mr. Seefeldt??
A 76.
(&) My understanding is that you are currently retired;
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that correct?
That's rieght.
And prior to retirement vou worked as a farmer; is that
correct? ’

That's right,

And how itong have vou lived at the address where vou
live at now?

Almost 76 vears,

Your whole life.

Yeah,.

Okay. You came-- How did ¥ou meet Mr. Larsen?

You know Mr. Larsen, correct? How did you meet him?
Through triends. Bil! and his wite came to Clint-Mar,
that’'s the supper club hetween Clintonville and Marion,
and triends of ours knew them too, see, anc Bill was
asking it there was any Jland up there hecause Bill was
looking for many vears for some hunting land up in
Tigerton. For 25, 30 vears he had hunted in different
places, ¥ou know, and these friends of ours said maybe
me and my ﬁife would sell some land, so then we got
together and told Bill he should come up and look at
this land they did. I mean Bill came out alone and he
looked at it and he walked through the woods there and
ot course he saw a nice big buck, and so he bought 1it.

Is that the sales buck that vou have walk bv every time
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vou trv to sell some land”

Anvway, he bought some land in what? 19917

Yeah, 1991, I thiﬁk. 1’d have to look at the records.
Okay.

It’'s '41 I suppose.

And he testified that the following Spring after
purchasing the land he put a trailer home on the land
itselt, correct?

Richt.

All right. Over that course ot time did vou become
familiar enoudh with Mr. Larsen so that you maintained
a kev to his trailer?

{Witness nods.}

You did? Is that a ves?

Yes.

He also indicated that he would have vou plow his
driveway on occasion; is that correct?

That's right.

I want to focus your attention to the date of January
341, 19486, which is the date that he testified about
heine iniured

The dayv hetfore.

The dav betore, right. What was your first contact on
that date? The day that he was--

He had called my wite and asked if I would plow him
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out. See 1 didn’t plow him out all the time because it
vou keep the driveway plowed somebody can g0 over there
and vandalize it,.so if the snow is deep they won't go
in there, so I don’'t go over there unless he asks me.
So on the morning of January 31, 1996, Mr. Larsen
called vour home and asked if wvou’d plow out the
driveway in anticipation c¢f his arrival, right?

Right.

After that telephone call, did wvou in fact go and plow
out his driveway that dav®

Yes, atter hreaktast ] went out and nplowed him out.

bid xyou see Mr. Larsen arrive on the evening ot January
31, 14949867

No, no. Se we csan’'t-- We have a woods between us.
See, we're ahout a quarter a mile apart and I can't see
his trailer house.

Okay. When was your next contact with Mr. Larsen?

The morning when it happened.

What happened?

Well Ida Mae called and says, would vou call-- go and
check on Bill?

Ida Mae is Mr. Larsen’s wife and she called your home
and asked vou to g0 and check on Bili?Y

Yes, she asked, would you call-- would vou go up to see

hecause there’s something wroneg up there. Meanwhile
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shie called and got a hold of Bill because we had to zet
dressed, vou know, and et the car warmed up and get
aver there, voul kﬁ@w-

¥hen wvou arrived what dic vou find?

Biil was in the house, he was in the kitchen.

He was up and about?

Ch, wves.

And what observations did vyou make regardins his
rhysical state? What did vou see?

Well he was hurting.

Okav,

So my wite, she made him cotifee.

You krow, he mentioned that vour wife had made cottfee
and I guess in fellowing to Mr. Eichorst’s guestion,

it sent me a signal thers must have been water in ths
trajier to make cotfee that morning so the pipes
weren’'t frozen to prevent doing that.

Na, after you turn the heat on, I suppose, they thawed.
Okay. Did Bill indicate to vou what had happened?

Do vou recall a conversation with him as to what had
happened?

Just that he had passed out tor some reason.

He couldn’t get the door open, couldn’t get the key in,

that’s what he said. Probably panicked, ¥you know.

_What observations ot the doorway did you see?
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Well the glass was broken. There was glass all over
the tloor and vou could tell where he took the end of
his shovel and tried fto apen it up and he couldn't do
it.

When Bill called ta ask that the driveway be plowed
out, did he communicate to you why he was coming up
when he asked to have it plow out?”

No~-- Well my wite answered the phone so I wouldn't
really know,.

Dkay. Now when you came cver the following day in the
morning on February 1, 139%8, Bill indicated that he
didn’t believe that he2 was seriously injured, was that
in fact what he indicated to you, that he didn't think
that he was seriously inijured, or was it obvious to you
that he was?

Oh, sure. By laoking at him sure.

Dic voun attempt at that time to convince him that he
should g2et some medical care’

Yes.

And he was kind of resistant to that effort?

I'm all right, he says. 1I'm atl rieght.

He said he was all right.

Yes.

Did he tell you at that time why he was there?

No.
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Did he tell wvou whyv he had come up to Tigerton”

Oh, ves, he told me after while atter he was .just
sitting there haVinE his cottee he told me that he was
up there to go to Arrow Electric. He told me that.

So the morning that he was injured he told vou that he
was there to visit Arrow Electric.

That's right.

That’'s vour testimony.

That's rieht.

All right. At the time that he told vou that vou’'ve
already indicated that he didn’t even realize that he
was sa2riously injured; is that correct?

He said I'm all risht.

There is a retference in the medical records suggesting
that Mr. Larsen had trave.ed to Tigerton to check on
his summer home. You heard the question that that is
in one ot the medical records.

That's right.

My question for you is, you had a kev to his property,
did wvou not?

Yes.

All right. Had he ever in the past called ¥ou to ask
vyou to check on his summer home?

Yes.

And were you available to do that?
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A Yes, 1 was.

] And vou lived onlv a quarter mile down the road.
A Yes.
Q You would contfirm Mr. Larsen’s testimony that January

31st of any vear is not a hunting season?

A That's right. Not at 25 below,.

Q Well by the calendar it wasn’t hunting season; is that
right?

A Oh, no, no, no. There's nothing to hunt.

Q And the weather wouldn’'t have been very geod huntineg
either,

A Mo,

MR. WARD: That’'’s all I have,
JUDGE RYAN: Crnss.
ilrogss—-Examinatinan
Bv Mr. Eichorst:
Q So when he called vou on the wmorning of January Jlst,
he didn’'t tell vou why he was coming up there at all.
A Neo.
Q Do vou recall at some point in April-- the date April
12, 1998 talking to a claims investor from Heritage

Insurance on the telephone?

A It I didv
Q Do vou recall doine that?

A 1 think there was a call, but what it was about 1
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don’t Know,

Do wvou recall telling the claims investigator from
Heritade Insurancé that vou didn’t know the reason why
Mr. Larseh was up there on January 31, 194987

I don’'t know.

Do yeu recall making that statement?

Noe, I don’t.

Mr. Larsen never told you the morning atter the
accident that he was traveling up to Arrow Electric,
did he?

Yes, he did.

Why didn't vou tell the eclaims investigator that in
April?

I didn't know what it was all ahonur,

I et a call from somehady. He probably never askecl
me,
Have vou seen Bill doing-- HMr. Larsen pertforming work,

business dutjiess while up at the trailer since the
accident?

Have vou observed him doing that”

I don’'t think so, no, but I have before. I watched
him.

Before the accident?

Betore the accident.

So vour testimony is after the accident ¥ou haven’t
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ohserved him doing anvything business related while up
at the trailer.
A Not watching him, but I’'’ve seen papers on his desk that

he had then, paperwork, that he had been working on.

& After the accident?

A Yes.

Q You observed him on the telephone in question?

A To hear him talking? No, I didn’t.

Q Which faucet did vyou use to--

A 1 don’'t know, my wite did it.

Q@ Did vou check out the ftaucets personally yourself?
A No.

@ You don’t know one way or another if the pipes were

frozen or not.

A No, I don’'t.

MR. EICHORST: That’'s it,

Re-Direct

By Mr. Wward:

Q Well vou know water came out ot the taucets, right?
A Well my wite got the water for the coffee, so--

Q She didn’t melt snow, did she?

A No.

MR. EICHORST: Object. Calls for
speculation.

BY MR. WARD:
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Q Aand further-— I just want to-- I had fofzotten to ask
vou this.

Is it your testimony that prior to January 31, 1996 you
had occasion to observe Mr. Larsen using his trailer
home ftor business purposes on several occasions?

A Ch, sure. I was there-- Well this is a year prior or
2 vears prior, I was watching him do the faxing, vaou
know.

MR, WARD: That's all.

JUDGE RYAN: Did veou have further--

MR. EICHORST: 1o, thank vou, sir. I
apprecliate vour coming.

MR. WARD: It'’'’s a long wayv.

JUDGE RYAN: Any other witnesses?

MR. WARD: I’1il call Mrs. Larsen.

IDA MAE LARSEN, WITNESS, DULY SWORN

Direct Examination

By Mr. Ward:

o State vour name, please.

A Ida Mae Larsen.

Q And your current address, Mrs. Larsen”

A 2616 East Holmes Avenue in Cudahy.

Q And how old are you” I'm know I'm not supposed to ask

that of a lady.

A (Witness shakes head. )
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You're not answering.

It vou promise to answer all the other question I ask
vou I won’'t ask yéu that question a<ain.

53.

All rigeht. And you are married to Bill Larsen,
correct?

Correct.

and how long have vou been married to Bill Larsen?
Well we're married first in ’'78&, and we got a divorce
in ‘83, and remarried in '89 and we’'ve bheen married
since.

All right. Youn were present during his testimony here
tadayvy, correct?

Correct.

All right. He indicated that vou and he started the
business of Larsen Labeoratories in 1980, is that
correct?

That's correct.

And he indicated that initially his job
responsibilities involved most of the technical testing
that the business performs: is that correct?

M-hm.

Is that a yes?

Yes.

And then over the course of time his Jjob duties
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gradualiy evalved so that he was more invaived with
sales and less invelved with testing; 1s that accurate?
Rizht.

All right. He indicated that the two of ¥ou purchased
land I think in 14891 in Tigerton; is that correct”
Correct,

And stiortiy thereafter you put a trailer on the land
itself, correct?

Correct.,

Initially that trailer was used for recreational
vurposes only: is that correct?

Correct.

I think he said that 1t was ¥our idea that mavybe you
ought to start using it as a combination recreationat
location and saliles oftfice startineg I think in the Fall
of 1944,

That was my idea.

That was your 1idea.

Correct.

Okay. So shortly after that tiﬁé the business card
which has been marked as an exhibit would have been
developed, correct?

Correct.

Oka¥. What equipment was installed in your Tiderton

office to facilitate its use as & sales office?
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Desk, telephone, fax, calculator, typewrifer. Rolodex
with our customers names, addresses, phone numbers on
it.

Okay. Bill indicated that he found that the Tigerton
office was more conducive to sales in that it was a
less nolisy and distractive location. Would you agree
with that characterization?

I would definitely agree with that,

Qkav. The lab itself-- Is the work that you do in the
lab somewhat noisy?

Correct. A test bar =gets machined, it makes a lot of
noise; another test bar gets probed, that makes a lot
of nois.,

A lot of tairly small shops that I've been in however

there's <generally a separation between the oftfice and
the lab. Is there a separation at vour lab in Oak
Creek or is it all kind of one building?

It’s a separation but there’s no insulation, it’s just
like pilyvwood or whatever you call it.

What are wvour .job responsibilities for Larsen
Labtoratories? What do you do?

Bookkeeping, accounting, invoicing, learning about
sales now.

It I understand correctly, prior to January 31lst of

1496 you and Bill discussed his intention to travel to
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Tigerton.

Correct.

Did you discuss the purpose?

The purpose was tor him to go see Arrow Electric.

Now we've submitted decumentation indicating that he
had contacted Arrow Electric by phone and followed up
with a letter Jjust about cne year previous. Have you
seen that documentation?

Correct.

And what was the discussion involving in regard to
malking an in-person visit on Arrow Electric in
connection with this trip on January 31, 193967

Well vou send them a letter and vou try to talk to them
on the pvhone and you try that tor so long and if it
doesn’t work you .just stop in and see them.

So prior to his leaving on January 3lst of 19496, you
knew or at least you thought you knew whyv he was going
up there.

Correct.

I think he indicated that he lett, to the best of his
recollection, around 12:30 in the aftternoon, is that
about your recollection? |

I wouldn’t know. My sister came intoc town that day and
my sister and I lett around 11 o’clock to go for lunch.

Was Bill at the lab that day?
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He was at the labh when he [eft,.

So he would have letft from the lab itselt.

Correct.,

All right., And it I understand correctly your next
contact with Bill was the following morning; is that
correct?

Correct.

You had made efforts throughout maybe later in the
atternoon and then into the evening to contact Bill at
the Tigerton trailer; is that correct?

Carrect..

You had called,

Correct.,

Abont how many times did ¥ou call?

Starting at 5 o'ciock, every hour or half-hour until 11
o'clock that night.

Just to see-- (Can vou corroborate Bill's testimony
that prior to January 31st of 1996 there was an
answering machine at the Tigerton otftice that had a
business related message?

That is correct, I made the tape ftfor that answering
machine.

Now to get back to the events of January 31, 1996, when
did you first reestablish contact with Biliil?

Weil I tried to call from 6 o’clock in the morning on,
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and I don’'t know, I think it was 7 o'clock when I
called Wally and Leona because I didn't rRet an answer,
and then I tried ﬁiil again and he answered, and when
we talked he Jjust wasn't making anv sense or anvthinsg,
so 1 called Wally and Leena back and sald, you got to
get over there right awav, something's wrong, he just
doesn’t even sound right.

JUDGE RYAN: I think your question was when a
successtul contact was made, and the answer was-- went
to attempts,

MR. WARD: Well I think we can walk her
through it to claritv it.

JUDGE RYAN: Maybe I misunderstood the
question.

I thought vou asked when she tirst made contact.

MR. WARD: And I thousght that she answered it
but I can give it another trv.

JUDGE RYAN: Well--

MR. WARD: Why don’t I Jjust give it another
try.

JUDGE RYAN: Yean.

MR. WARD:

When did voun reestablish contact with Bill on February
1, 184687 About what time?

I think 7, B o’clock. 7 or in there,
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In the morning.

In the morning, rigeht. In the morning.

And I think vou iﬁdicated that when you talked to him
on the phone-- He answered the phone, correct?
Correct.

And he didn’'t sound ri<€ht.

No.

Okay. Now was this before or after vou had talked with
Mr. and Mrs. Seefeldt, do vou remember?

I sot a hold ot Wallv and Leona, and then I got a hold
of Bill, and then I calied Wally and Leona back.

Okayv. And the second conversation with Mr. and Mrs.
Seetfeldt was the one in which yvou indicated, he doesn’t
sound right, o over there,

Yes.

All right. When-- Did vou taik with Billi or Wally or
Mrs. Seefeldt whiie they were over at that the Tigerton
trailer?

Yes.

You were on the phone. And vou attempted to convince
vour husband to seek medical treatment; is that
correct?

Leona called me when they were over there with Bill
that they couldn't get Bill to go to the doctor, he

didn’'t think there was anything wrong with him, and so
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JUDGE RYAN: The question was whether you
attempted to convince your husband to €o to the doctor.

THE WITNESS: Yes. Yes.

JUDGE RYAN: Next question.

BY MR. WARD:

Q Okayv. And your husband was resistant in that he didn’'t
think that he needed to see a doctor; is that right?

A Correct.

R So ultimately wvou and Mr. and Mrs. Seetfeldt were able
to convinece Bill that he should g0 to the doctor and he
was taken to the Shawano Medical Center; is that
correct?

A Correct.

< All right. Now there has been some testimony relative
to the fact that vour husband admits that he had 4 to 5
drinks prior to leaving consciousness on January 31,
1996. You heard that testimony; is that correct?

A Correct.

Q Now you have indicated vou have been married to Mr.
Larsen I think for a total of what? 13 vears or so?

A Around there. |

Q Based on your experience with Bill, was it unusual for
him to end a day or after completing his work day to

have 4 or 5 drinks? Was it unusual for Bill to have 4
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or & drinks atter the end of the dav?

No.

Based on vour experience of observing Bill having had
that amount to drink, would it be typical for that
amount to drink aftfect his ability to remain conscious
for example?

He would be conscious.

Had you ever seen your husband pass-out from drinking?
Na.,

Now Biill testified that 1in addition to the plan to
visit Arreow Electric he also brought up paperwork to be
pertormed while he was at the affice, Do voun Know
whether or not that’'s true?

That 1s true.

And how do vou know that that's true?

I had to send one of mv sons up after the accident to
the sales otffice to bring the paperwork back.

So that after the accident Bill's vehicle remained at

the Tigerton mobile home; is that correct? For some

‘period of time.

Until-- Well when mv son went to get the paperwork he
brought the car back at the same time.

Okav.

Because he and a friend went up there.

About how much later did that occur? How much time?
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I don't know, I don’t.

How is it that yau discovered that the paperwork was up
thers 8o that vou instructed vour son to 20 and €eot 1tY
We had €0t a new customer that Bitl had contacted, theyw
sent us work, I 4id neot Khow what to charge them and I
knew the paperwork or Rill said his sales work was up
north, his paperwork with the prices that he had quoted
the customer. So I needec that parerwork so I knew
what to charge the customer tor the work Bill had
originaliv toid them. Anc for anv other customer that
it g0t another new customer he had waorked with, to know
what to charge them.

S0 in addition te the paperwork relating to this one
custower that vou didn’t know how Lo charde because the
paperwolrk was in Tigerton, was there other paperwork
that vour sans had brousght back that Bill had taken up

that he intended to worg on?

All rieht. Now your business with Arrow Electric
appears to have been focused in 1987 and 14988; is that
correct?”

Well approximately.

That's what the exhibit seems to show.

Can vou veritfy that your husband made eftforts on an

annual basis to retain that bhusiness after it ended in
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Verity heow? By listening to him” I Eknow that he made
phone calls to them.

You know he made phohe callis?

I know that. I know that letter was-- I tvped the
letter.

In 1l

w
w
o

Correct,

All right. Further he testitied that on one occasion
he catled on Arrow Electric while ¥ou were€ present; is
that correct?

Correct.

When was that?

I don’t remember.

He indicated 1494. Do vou disagree with that or 4did
that--

I just don’'t remember.

All right. But given the circumstances under which ¥ou
ended up sitting in the car, what was €oing on?

I geally-— I don't remembefl I know I sat in the car
but I don’'t remember why, what for, or anvthing.

You remember traveling to Shawano with your husband and
he went inside to make what vou felt was a sales call
while you waited outside.

Correct.
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Ancd that would have heen atter 14988, correct?
Yes.
And prisor to his injury of January 31, 1996.
Right.
But ¥ou’'re not exactly sure ot the date,
No, I'm net. No.
HR., WARD: That's ali I have, Judege.
JUDGE RYAN: Cross?

Cross-Examination

Mr. Eichorst:

=y

P

Ms, Larsen., vou’ve heard Mr, Larsen’s testimony with
respect to some insurance questions 1 asked previously,
and I would ask you it you know whether the mobile home
in Tig¢erton had ever bzen listed as an additional
business location under your hbusiness policy with
Larsen Labhoratories?

I don’t Enow, I would have to check our policv. I
don’'t even Know it 1 thouzht of doing that.

By the same token do vou or do vou not know whether the
personal automobiles that-—- or at least the personal
automohile that Rill was driving the day in question,
was that insured by the business under the business
policy?

That was insured under the business policy, correct.

It was.
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A Correct.

(A Do vou have documgntation of that”

A 1 have my insurance wnolicy.

Q Would you--

A I don’t have it with me.

Q Let me ask you this, would you be surprised if it

doesn't show up on that policy as an insured auta?

A I kKnow we have car insurance.

Q You may have car insurance but that mav be under a
personal policy, not a business policv: 1§ that
onrrect?

A I'm not understanding the question. Are wvou asking me
it 1've dot car insurance?

Q I'm asking vou it Larsen Laboratories, vour company,
insured the rersonal automobile which Bill was-- Mr.
Larsen was driving on that dayv in question.

MR. WARD: For &ny autos?

MR. EICHORST: I said the auto he was driving
the day in question.

THE WITNESS: We have our car insurance.
That's what we have is car insurance, I don't know
what Kkind of insurance vou're talking about.

BY MR. EICHORST:

Q Do vyou know the difference between a business auto

nralicy and a personal aute policy?
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Mo, 1 do net,

You do nort.

Are vour automobiies insured threough vour Tigerton
address, do vou know? Or vour address in Cudahyv?

I think one is at Tigerton and the other ones are
Cudahy. Thev’'re not all in Cudahy.

Which ones are insured in Tigerton®?

Probably the Oldsmobile and the Nisson.

Ch, there's 2 of them.

Yes.

Okav. Which~~ Was Bill drivine one of those-- Mr.
Larsen driving one of those on the dav in question?
The Nisson is the nick-up truck.

Okav. Was he driving the Oldsmohile on January 31st?
Yes, he was,

And what w¥ou're telling me is that was insured under
the Tigerton address.

I-~ I don’t know. I think so. I would have to check.
I would have to check that out. I don't know for sure.
And if it was insured throuéh the Tigerton address, it
would be insured under a personal auto policy, not a
business policy: is that true?

I don’t know. I'd have to check.

Does anvone else at Larsen Laboratories handle the

insurance or the bookkeeping other than you?
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I have an accountant.
Okav. But vyou're the person that handles the
insurance, right?
Yes.
And vyou don’'t know onhe way or another it the cars at
the Tigerton address is insured under the business
policy?

MR. WARD: I think she’'s answered that
gquestion.

MR. EICHORST: Well I think I'm trving to

help her--
THE WITNESS: No, vou’re not, I'm confused.
MR. WARD: Judge, this is an obijection.
AsKed and answered. I think he's asked this question

different wavs and she said she doesn't know.

JUDGE RYAN: If I understond vour last
guestion, sustained.
I think vour last question was answered this wav, I
don’t know it that Oldsmobiie was insured under our
personal auto poliey or the business auto policy, and
that I think has been at least the second time she
answered that she doesn't know.

MR. EICHORST: 1I'lLl move on.

JUDGE RYAN: Any further cross?

MR. EICHORST: Yes.
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Q

EICHORST:

Mrs., Larsen, the truth of the matter is that vour
husband was going up north on January 31lst tor personal
reasons, not for business reasons; is that true?

No.

Well do vyou recall calling vour Family Health Plan,
vour health insurance carrier the day vou found out
that Bill was hurt, February 1lst?

l reallv don't really remember too much of what
hanpened atter his accident. I was in shock, I was
confused, I wags=-- I don’'t rememihver a whole lot of
anvthing, and there’ stiil things I don’t remember.
Gkay. Well wvou called Family Heaith Plan, vour health
carrier on February 1, 13995, we have the records here,
that’'s Exhibit 6, and 1t states, wite called, patient
up in Shawano attending trailer,

Attending trailer?

That's what wvou told them.

No, that’s net what I=-- How can I tell them attending
trailer?

I never said that.

Okay. So vou're saving voun never made that statement.
No, I never-- Mavbe I said he was up in Shawano at the
trailer. 1 couid have said at the trailer, but

attending the trailer? That trailer doesn't need to be
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attended. Wally does it,

It’'s coinclidental that that statement’s consistent with
another that Mr. Larsen made on the report.

Yes, it’s coincidental that people can’t get their
stories straieht eor they can’t listen when they're
supposed to.

That's tine,. I'm assuming that-- Strike that. When
vou made that phone call dicd vou tell the person at
Famiiy Health Plan that vour husband was injured due to
traveling up there on work? ’

No, I'm sure I didn’t. 1 didn’t even know what was
wrang with him. I didn’t know what was going on. I
was I1n Milwaukee, he was up there,

It was not unusual for your hushand to travel up to the
trailer in Ti<gerton during the middle of the week, was
it

No.

Often times he traveled up there during the middle of
the week and he stayved over the weekend?

It depends.

What would it depend on?

“hat he was working on, what he was doing, I don’t
Know,

Did he alwavs tell vou what he was doing when he

traveled up to Tigerton®?
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‘he was €oing un therpe:

Like what™
The last time he told vou e was going up there to

visit Arrow, on other occasions would he tell vyou why

Te work on sales,
Sn he aiwave told wou he was gnins to 2o up there to
wor'k on sales?
Yes.
Okav. Did he ever tell vou that he was going to g0 up
there and just relax and recreate?
1t he was going deer huntinZ, I knew he was going deer
hunting. You asked him why he was there from the
midalle ot September to the mididle of October--

MR. WARD: Ida, he’'s allowed to ask
questions.

THE WITNESS: 1I'w Jjust saving that that was

deer hunting.

BY MR. EICHORST:

Q

Ma’am, let me ask the questions, please, that’s the way
we wroceed.

Okay.

So are vou saying that other than hunting season he
wouldn’t €0 up there tor recreation or relaxation
purposes?’

No, he did that also.
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He «did that alse?

Yes.

Did he also do that when vou and he were in marital
discord or not getting along?

Was ho gone then?

Did he travel up tn Tigerton?

Yez, he did,

Isn't it true, Mrs. Larsen, that vou and your husband
were separated tor about I yvears”?

No.

Prior to the accident”?”

No, I wouldn’t sayv 2 vears.

What would veou say?

I den’t’ Know. It was on and oft.

Lid wou make that statement to a care giver at the
Mount Carmel ftacility?

That our reiationship was on and off? Our marriage was
on and otftf. If I made that statement, I made that
statement.

Did vou make the statement vou were separated for?z
vears and yvou were ftiling ter divorce?

We had been separated but not 2 yvears. Two vears oh
and off, not 2 full vears apart, and I called him and
asked tfor a divorce.

Isn’t it true, Mrs. Larsen, that unfortunately vyou
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didn’t want to take care o¢f vour husband after his
injury?

I was not aware of that.

Okay. So that's not a true statement”

1 was not aware of that.

Okav. So 1f the records would reflect that vou had
made statements to care personnel at Mount Carmel that
vou didn’t feel that vou eould take care of your
hustand or that vou were ftiling tor divorce, does that
ring a bell with wou”

1t depends on how much care vou're tailking about

givineg, He neesded so much carve. What are vou talking
ahout? Are ¥ou talking about giving him a bath? Are
vou talkineg akout bandaging his hands? I don’t know

what vou're talking about.
Okav. I'1l help ¥wyou.

MR. WARD: Judge, I have an cbjection. 1
don’t khow how this is relevant whether or not Mrs.
Larsen may or mav not be willing to provide care to her
huaband. .

MRE. EICHORST: Max¥ I respond, Judge?

JUDGE RYAN: Yes.

MR. EICHORST: It’'s relevant because it goes
to their marital state. OQur position obviously is that

they were on the rocks and he was spending months of
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his time in Tigerton, that's the reason why it's
important.

JUDGE RYAN: Well apparently you have no
further arsument to make and I'm overruling the
objection.

MR. WARD: I did have a further argument to
make.

JUDGE RYAN: I was waiting for vou to talk.

MR. WARD: I understand that it may be their
position that he was spending his time in"Tigerton, but

-

I fail to see how her willingness or unwillingness to

provide nursing care to her husband g€o0es to that issue.

JUDGE RYAN: I made myv ruling. Continue.

ME. EICHORST:

On March 27, 1946 there's an entry in Mount Carmel’s
notes which suggdests that rider was contacted by this
davy by residence. Wifte, Ida Mae states her and Bill
have been separated for 2 years and she is now tiling
tor divorce. Ida states that Bill's drinking problem
has caused stress on their relationship for a long time
and she was planning to divorce him for a long time.
She states, Bill was aware ot this but she would help
him through his suregerv and recovery. Do you remember

those statements?

T do not.
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What do you recall”
Do vaun want teo take them one at a time?

MR, WARD: Objection. That's not a question.

JUDGE RYAN: Did ¥ou make an objectinn?

MR. WARD: Yeah, I raised an objection to the
question.

JUDGE RYAN: Okay. Sustained. And I think
mavbe something vou said earlier about comments being
gquestions is what vou're really saying to me, isn't it?

MR. WARD: Yes.

JUDGE RYAN: OKkay. aAnd I'm sustaining vour
objection and vou got 3 minutes left.

MR, EICHORST: (eay, Judee,

MR. EICHORST:

Rivier was contacted this date by resjdence, witfe, Ida
Mae, that’'s true. You recall doing that?

I don’t know what dayvs I was contacted. I just don't
recall anv ot it. I Jjust don't recall.

Bill was discharged on April 9th, T believe. Does that
sound right?

I don't recall.

Was he discharged to your home from Mount Carmel?

Yes, he was.

Okav. She states, Bill and her have been separated for

2 vears and she is now filing for a divorce.

Page 162
SCHINDHELM & ASSOCIATES, INC.

App. 262



2

o0 D »

L

That was not true,

Okayv. What’'s untrue about that?

We had not been séparated for 2 entire full vears.
Real nquick, tell me your separation period if ¥ou
recatl.

I do not recall.

Okax.

I de not.

Were vou separated at the time of the accident?

No .,

Were vou separated at all in 19957

Yes,

What period of time?

] do not recall.

Couple of months?

I dlon’t recatl.

Where did he go when yvou vwere separated?

He would €o either up to the mobile home or to a motel
on 27th Street.

Was there any reason from a business standpoint that
vour husband needed to practice his sales at the
Tigerton address?

Was there some practical reason why he needed to do
that?

To do what?
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To de his sales out of the Tizerton address?

It was a lot easier for him. He didn’'t have the
interruptions liké he does at the lab here.

How tar is your Cudah¥ home from the Oak Creek lab?

It takes me 10 minutes to get there.

He couldn’t do that-at his Cudahvy home? Is it noisy
there too?

No. he couldn’t do that.

He oouldn’'t do that?

Not in Cudahvy. I have a son that's there and we have
comnpany that's in and out.

So ¥ou couldn’t set a room aside for a tfax and a phone
tor the business?

No, no, out of the question.

Isn't it true that the reason why the sales office was
moved up to Tigerton, or at least vou suggested that
the sales oftfice move up to Tigerton in 1933 was
because you had marital problems?

No.

The reason was solely for convenience?

The reason was to use it as a sales office and we were
going to be up there working and the boys would be at
the lab,

You were going to be up there?

1- was up there in the beginning.
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Aand vou lett?

Yes, because I thought the bovs weren’t dolng a goed
Job at the lab foé us.

Isn't it true that vour business had not done any
business with Arrow Electric for approximately the last
10 wears?

Whatever the dates were.

And that's reflected in Applicant’s Exhibit H.

MR. WARD: We’ll] stipulate to August, 1988,

MRE. EICHORST: Okary.

MR. EICHORST:

How otten would ¥oun travel up to the Tigerton address
with Bill?

I den’t recall.

Would veou Z¢ up there with him tor recreational
purposes?

Yeah.

The time that you sat in the car when yvou say you
visited Arrow Electric, were you up there on
recreational purposes?

I do not recall.

Youn may have been, right?

I do not recall.

It sounds like that's the onlvy timé that vou were

invaolved in visiting the Arrow Electric Company and you
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don’'t recall that time at all?

MR. WARD: I think that questions been asked
and answetred, |

JUDGE RYAN: I can’t remember her answer.
I'1l let him ask it again. If I was sure I was going
to be listenineg to the same thing twice, I would
sustain it, and there's support tor that that in the
Administrative Code, but you got me.
My head is beginning to throb.

MR. EICHORST: 1I'll strike that.

EICHORST:
Due ta vour marital situatien in the last 3 or 4 years,
would it be unusual tfor Bill to carry paperwork around
with him 1n an auteomebile?
What? 1'm sorryv, I didn’t hear that right.
Strike that,
There arvre times when Bill obvicuslv doesn’t stav at the
Cudahy home because of marital problems in the last 3
or 4 vears, correct?
There have been times like ‘that, correct?
Correct.
And it would not be unusual for him to carry around
sales paperwork in his automobile on occasion when he’s
not coming back home or he’s not working in the QOak

Creek otfifice, right?
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I don't know what he carries with him. No, I don’'t.
Okav, Do vou recognize your husband as an alcohol
abuser?

MR. WARD: Objiection. Relevancy,.

JUDGE RYAN: Yeah, I wonder about that. Wwhy
is that relevant?

MR. EICHORST: ‘Wwell he claims that he’s not.
I guess I’d like to see it she thinks he is. I think
it ¢oes to the relationship.

JUDGE RYAN: Okav. I don't remember that
coming up.

MR, EICHORST: 1 asked him on cross it he was
an alcohol abuser and I think his answer was he didn't
think he was.

JUDGE RYAN: Overruled. You can answer.

MR. EICHORST:

Do vou think vour hushand is an abuser of alcohol?

I wouldn’t know.

Why is that?

What is an abuser? It vou're talking to a doctor who
savs one drink a day is an alcoholic-- He can go on a
diet and not drink for 2 months. Is that an alcoholic
then?

Do vou use alcohol?

MR. WARD: Whyv is that relevant?
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JUDGE RYAN: Sustained. And now we've run
over time,
BY MR. EICHORST:
Q So today vour marriage is back together and there’s no
rlans tor divorce.
A Not right tor todayv, but I don't know about next week,
o Have vou separated in the last 3 months?
JUDGE RYAN: Did vou object?”
MR. WARD: I didn’t, but mavbe 1 should have.
JULGGE BYAN:  Next question.
BY #R. EICHORST:

o Have vou separated in the last 3 months?

MR. EICHORST: That's all I have.
MR. WARD: No re-direct.

N JUDGE RYAN: Off the record.
{Discussion otft the record.)
JUDGE RYAN: Back on the record. Next

witness,

KELLY CAVANAUGH, WITNESS, DULY SWORN
Direct Examination

Ry Mr. Eichorst:

Q State vour name for the record, please.
A Keliv Cavanaugh, C-a-v-a-n—-a-u-g-h.
& What do you do for an occupation?
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A I'm a case hancdler for Heritade HMutual Insurance

Companv.

G And vou handled this claim on behalt of Heritage?

A Yes.

Q And vou were the claims investigator?

A Yes.

Q And ¥ou received notice ot this loss I believe sometime

in-- March 21st of 1996; is that correct?
A Ye=s.
Q Did wvou conduct anv tvpe nf investigation.in respect to

the Work Comp Act injuries®

A M-hm.
) You did*y
A Yes.,

JUDLGE RYAN: Make sure that vou verbalize
vour answer and speak up and look this way instead of
that wayv.

BY MR. EICHORST:
Q Mr. Cavanaugh, clo you recall placing a phone call to

Mr. Wallace Seefeldt April 18th of 14487

A Yes.
Q And what was the purpose of that phone call?
A We were doing follow-up investigation on this claim, he

apparently was the gentleman who took Mr. Larsen to the

hogsmital and had some contact with him.
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Dkav. This is after vou took the recorded statement
from Mr. Larsen, correct?”

.

te

/7]

And vou were tollowing-up <n that investigation?

Yes.

Andg did vou have an oecasion to ask Mr. Seefeldt if he
knew whyv Mr. Larsen was up in Tigerton?

Yes.

And what did he tell wvou?

He stated he did not know.

You specitically asked him that rfauestion.

Yes, Tthat was the mrimary reason [ called him.

I'm 20ing to show vou what’s been marked Respondent's

Exhibit 10, could you telil me what that is?

It's the property portion of the Worker’s Compensation
particen ot the policy for this date ot 1njury period.

Qitay. This is the business wolicy written by Heritage
tor Larsen Laboratories.

Yes.

It includes property, auto and work comp.

Just property and work comp because there was no auto.
Okay. And the date on the atfidavit on the front which
attests that it’'s a certified policy which runs 11/1/895
to 11/1/96, correct?

Yes,
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Q

And that talls within the policy period of the injury?
Yes.
Okav. You’ve had an opportunity to review this
document?
Yes.
And the address tor the mobile home at the Tigerton
location, is that listed as a property insured under
the business policy?
No.
The automohile in question that Mr., Larsen was driving
on January 31, 1946 up to Tigerton, was that insured
under the business policy”
No.
Do ¥ou know what it was insured under?
I helieve-- I helleve 1t was under a personal policy.
idKav. And how dicd vou come about that belief?
I spoke with the agent, Jetft Alma.
And vou also did some investigation within Heritasge
Insurance because vou folks wrote the policy, correct?
Correct.
MR. EICHORST: Okav. That's all I have.
JUDGE RYAN: Cross?

Cross—-Examination

Mr. ward:

Mr. Cavanaugh, vou are the case handler for this
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Q

particuiar matter; is that correct”

Yes, sir.

Is there a file that reflects vour invoivement?
I beg your pardon?

Is there a tile that reflects yvour involvement in this

Lo vou have it?

»

Here with me’
Teah .

Ao
b +

Did voil know You were €oling to testitv here todav?

L 3

Yes

Then where 1s the case tile?

It's at the otffice.

Were vou instructed not to bring it?

No.,

Dicl ¥ou review it prior to testifring here today?

1 reviewed the recorded statement that 1 took and this
palicy.

It's your testimony that yvou did not review the case
file prior to coming here to testity here today?

I reviewed the-- Yes.

Two documents; is that correct?

Yes,
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You reviewed the policy?

Yes.

And the case file?

Well it was because—-- Weil I got it vesterday so I--
ves, I did.

I'm sorry.

The policy is on the screen, so I needed a hard copy of
it so I reviewed it vesterday when I got the hard copy.
Did you not bring the case tile with yvou today because
vou didn’t want me to see it? .

No, sir.

Why wonlddn’'t voun bring the file that retflected vour
invaelvement in this case?

I didn’t think I’'4d have to, sir,

Okay. Did vou review anv documents-- Did wou take a
statement, a recorded statement trom Mr. Seetfeldt?

No, sir.

Okay. There is no document that records what vou've
testified to; is that correct?

Yes, sir.

When was the statement taken?

I believe the-- It was like the middle of April.
You're not sure of the dare?

No, =ir.

All risht. How many statements do vou take as a claims
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adinster tor Heritage Insurance Company?

Coutd vou clarity that? I don’'t understand.

On a weelkliv basis;-

Recorded statements?

Statements of the tyne that vou're talillking about in
this case.

From witnesses?

Witnesses or claimants.

I would say anvwhere from 3 to 8 per week.

dJ to 8 per week” .
Somewhere in there,

And this one would have taken place over a year ago;
that correct?

Yes, sir.

You're not sure of the date’

Iz there a document that retlects the date?

Not that I'm aware of.

Well did vou document the conversation?

Yes, sir.

Where?

It would have been in our-- We have logs we keep.
And did vou review that before testifving here today?
I didn’t need to.

So that would be no, isn’t it?
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Yes, sir.
Does the loz indicate what specitiec questions rou asked
Mr. Seefeldt” |
Not that I recalil,
Are you saving that Mr. Seefeldt is lying?
No, sir.
In the course of vour investisation of this file, did
vou attempt to aobtain a medical opinion as to whether
or not Mr. Larsen’s alcohol consumption contributed to
this accident?
No, sir.
Are vou aware of any doctor that renders that opinion?
1 don’t recall.
Are von aware ot any doctor that savs Mr. Larsen was
intoxicated at the time of the.accident?
I don’t recall.

MR. WARD: That's all I have.

Re-Direct Examination

Mr. Eichorst:

Mr. Cavanaueh, this’'is a larse potential loss for
Heritage Insurance; is it not?

It is.

And it's an important claim.

Yes.

And it was very important for you to call Mr. Seefeldt
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and ask him it Mr. Larsen had told him about traveling
to Tigerton on business; isn’'t that true?
MR. WARﬁ: I'm zoing to object to that, that
is a leading question.
JUDGE RYAN: Read that back.
{Question read back.)
JUDGE RYAN: Sustained.
MR. EICHORST:
£ Do wvou recall aslking Mr. Seefeldt asking Mr. Larsen why

he was travelinz ur to Tigerton?

A 1es.

y what did he tell vou"

A He tofid me he did not know.

] So when Mr. Seeteldt testitfied today about Mr. Larsen
telling him why he traveled up to Tigerton, that's a
difterent statement than he made to vou in April of ’96
approximately, correct?

A Yes.,

Q And vou recall that independently of reviewing anv log
or notes.

A Yes.

MR, EICHORST: That's all I have.
Re-Cross Examination
B¥ Mr., Ward:

Q Did vou alse talk to Mrs. Seeteldt?
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A N, sir, 1 did not.
] Dicd sou talk to a-- the bartender at the Split Rock
Inn?
MR. EICHORST: That's outside the scope of
direct.
MR. WARD: Judge, I can cross-examine.
JUDGE RYAN: Overruled.

BY MR. WARD:

Q Did vou talk to a bartendsr at the Split Rock Inn?
A Yes.
& And did vou ask him about Mr. Larsen’s alcohol

consumption?

A N,

o You didn’t ask him how much Mr. Larsen had to drink?

A Okav. DPo wou mean that night or do vou mean in
£eneral?

I'm confused.
Q Did vou ask the bartender who was on duty on January

31, 1996 how much Mr. Larsen had to drink on that day?

Q Did vou ask the bartender whether or not he observed

Mr. Larsen as to whether or not he was intoxicated?

A No
Q Did vonu take a statement rrom the bartender”?
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MR. WARD: That's it.

JUDGE RYAN: Anvthing?

MR. EICHORST: No.

JUDGE RYAN: Okav. I'll receive the exhibilts
at this time and the record is now closed.

{Applicant Exhibits A - J received.)

{ Respondent Exhibits 1 - Y received.

{(12:20 p.m., hearing concluded.)

x Xx ¥
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STATE OF WISCONSIN )

MILWAUKEE COLUNTY )

I, JANICE K. KUHARSKE, with the ftirm of
Schindhelm & Associates, Inc.. 606 East Wisconsin Avenue,

Suite ¥50 Milwaukee, Wisconsin, do hereby certity that I

reported the foregoing nroceedings had oh Mav 21, 1997, and

that the same is true and correct in accordance with my
original machine shorthand notes taken at said time and

rlace,
. i
(§i> Qo ~ \&—-M;LJLKSB4*LkJ—
Corr't Reporter

Dared this 17th day of September, 1847,

Milwaukee. Wisconsin
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STATE OF WISCONSIN
LABCR AND INDUSTRY REVIEW COMMISSION
P O BOX 812¢, MADISON, WI 53708-8126 (608/266-3850)

WILLIAM E LARSEN, Applicant WORKER’S COMPENSATION
2616 E HOLMES AVE DECISION

CUDAHY WI 53110
Claim No. 96021617

S. S. No. 3858-38-1329

LARSEN LABORATORIES INC, Employer SEE ENCLOSURE AS TO TIME
250 E OAK 8T LIMIT AND PROCEDURES ON
OAK CREEK WI 53154 FURTHER APPEAL

HERITAGE MUTUAL INSURANCE CO, Insurer
2800 S TAYLOR DR
SHEBOYGAN WI 53082

The applicant submitted a petition for commission review
alleging error in the administrative law judge’s Findings and
Order issnued in this matter on August 18, 1997, Respondents
submitted an answer to the petition and briefs were submitted by
the parties. At issue are whether the applicant sustained an
injury arising out of and in the course of his employment with the
employer, and if so, nature and extent of disability, liability
for medical expense, and a 30-day notice issue under Wis. Stat.
§ 102.12.

The commission has carefully reviewed the entire record in
this matter, and after consultation with the administrative law

judge regarding the credibility and demeanor of the witnesses,

App. 280



hereby reverses his Findings and Crder. The commission makes the
following:
FINDINGS OF FACT AND CONCLUSICNS OF LAW

The applicant, whose birthdate is July 16, 1941, is
president and half owner of the employer, a small company which
performs spectrographic analysis and physical testing of metals.
The company is located in Oak Creek, Wisconsin, and the applicant
and his wife, who is the other half owner of the company, reside
in Cudahy. The applicant performed management and operational
duties for the business, but his primary responsibilities were
sales and computer programming. The company’s customeré are far
flung so the applicant occasionally traveled, not only to see
current customers but to solicit new ones.

In 1891, the applicant and his wife purchased forty acres of
land near Tigerton, Wisconsin, and placed a mobile home on the
land in 1992. 1Initially, the applicant used the land and mobile
home sclely for recreational purposes, as he is an avid hunter.
However, in the £fall of 1983, the applicant bhegan using the
mobile home as a company sales office, in addition to its
recreational use. The applicant would use the trailer as a base
from which to make sales calls, and alsc a quiet place to perform
paperwork related to the business. The applicant also used the
trailer as an occasional residence, when he and his wife were not
getting along. He and his wife were divorced in 1983 and

remarried in 1984.

WILLIBRM E LARSEN
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On Wednesday, January 31, 1996, at approximately 12:30 p.m.,
the applicant left the company cffice in Oak Creek to drive to
the trailer in Tigerton. He told his wife he planned to stay
overnight there and then make a sales call on a prior customer,
RAarrow Electric, located nearby in Shawano. He alsoc tcok some
company paperwork with him, and planned to work on it in the
trailer. It took him approximately three hours to drive to
Tigerton. There he first bought some groceries, liquor, and feed
corn to give to the deer, and then went to a tavern. He had four
or five drinks of whiskey and diet coke, something he did after
work four or five nights per week. He had also taken a &ouple of
Dexatrim diet pills. He then drove directly to the trailer where
he intended to fix a pizza and work on sales.

It was approximately 25 degrees below zero when the
applicant reached the trailer. He was unable to open the trailer
door, because the key he was using was a copy made from his
wife’s keys. He had lost his keys while bow hunting the previous
December. He also found himself feeling dizzy and suffering from
a slight headache. After unsuccessfully attempting teo push and
pry the door open, he breoke a small, plastic window in the door
and reached through it to turn the lock from the inside. The
applicant does not recall what happened next, until he woke up at
about §:45 a.m. the following morning, lying on the floor next to
the door. The door and storm door were open about one foot, and

the applicant's fingers and toes were frostbitten.

WILLIAM E LARSEN

App. 28z



The applicant's wife had been attempting to telephone him,
and finally got him to answer the phone when he woke up. She
knew he did not sound well when she talked to him, so she
telephoned a neighbor, Wally Seefeldt, and asked him to go over
and check on the applicant. Seefeldt and his wife found the
applicant awake. They made coffee for him and talked to him in
the kitchen of the trailer. At that time, the applicant told
Seefeldt he had come up to Tigerton to go to Aarrow Electric.
The Seefeldts took the applicant to the hospital, and ultimately
all the applicant's fingers and most of each thumb were amputated
due to the frostbite which caused gangrene. ‘

The c¢redible evidence leads to the inference that the
applicant’s purpose in going to Tigerton on January 31, 1896, was
business related. The applicant had recently discussed his
company‘s service prices with a representative of Aarrow
Electric, as verified by the applicant’s testimony and a copy of
a letter from him to BRarrow Electric dated January 26, 1996. The
applicant’s company needed to obtain a technical certification
before it could restart business with Aarrow Electric, but the
applicant credibly testified that his company would not obtain
such certification unless it had business from a customer which
required it. Furthermore, the commission infers that it is
unlikely that absent a business purpose, the applicant would have
driven the significant distance to Tigerton at that time of year
and in such severe weather. The applicant credibly testified

that he had not been fighting with his wife and that he never

4
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hunted at that time of year. Had he been concerned about the
condition of his trailer, Mr. Seefeldt was a phone czll away, and
testified that he had a key to the trailer. In fact, the
applicant telephoned Mr. Seefeldt the morning of January 31,
1996, and asked him to plow out the driveway to the trailer, in
anticipation of his arrival.

Accordingly, on January 31, 1996, the applicant was a
traveling employe pursuant to Wis. Stat. § 102.03(1) (£). That
statute provides that every traveling employe is covered for
worker’s compensation purposes at all times while on a <trip,
including all acts reascnably necessary for living or iﬁcidental
thereto, except when engaged in a deviation for a private or a
personal purpose. When injured, the applicant was simply
attempting to enter his domicile for the night, an act reasonably
necessary for living. Utilizing the positional risk analysis,
the zone of special danger to which the applicant was exposed was
the extremely cold weather in Tigerton that night, and it was by
reason of an employment activity (sheltering himself for the
night) that the applicant was exposed to this special danger,.

The fact that the applicant had a number of drinks prior to
returning to the trailer does not defeat his claim under Ch. 102.
Regardless of any personal opinions one might have about the
applicant’s drinking habits, the fact is that he routinely drank
as much as he did the evening of January 31, 19%6, and when the
accident and injury occurred the applicant was in the process of

entering the trailer. Even were it to be found that the

5
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applicant had deviated from acts reasonably necessary for living
by going to the tavern, a finding which the commission does not
make, it would have to be found thaz the deviation had ceased by
the time the applicant arrived at the trailer. As was stated in

Lager v. ILHR Dept., 50 Wis. 2d 651, 1B5 N.W. 2d 300 (1971):

“It is clear, as a matter of law, that, in the event a
salesman commences travel in the course of his
employment and subsequently deviates from that
employment but later resumes his route which he would
have to follow in the pursuance of his employer’s
business, the deviation has ceased and he is performing
services incidental to and growing out of his
employment.” Id. at 66l.

While the applicant’s drinking may or may not have
contributed to his syncopal episode, even assuming that it did,
intoxication alone does not defeat a worker's compensation claim
but only decreases the benefits. Phillips v. ILHR Dept., 56 Wis.
2d 569, 579, 202 N.W.2d 249 (1972); Dibble v. ILHR Dept., 40 Wis.
2d 341, 350, 16l N.W.2d 913 (1%68). The determinative fact in
this traveling employe case is the fact that the applicant was
performing acts reasonably necessary to living when his injury
occurred.

The commission infers from the applicant’s testimony
concerning how much he drank at the tavern on January 31, 1996,
that he was intoxicated. It additionally infers that this
intoxication was a substantial factor in causing the applicant’s
frostbite injuries, because it is probable that he remained
asleep for such an extended period due in part to his

intoxication. . Therefore, pursuant to Wis. Stat. § 102.58, alil
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temporary disability and permanent disability awarded to the
applicant will be reduced by 15 percent.

Although the respondents did net submit arguments to the
commission concerning the 30-day notice issue under Wis. Stat.
§ 102.12, this issue was raised in the answer to the applicatien.
The commission finds that the circumstances of this injury were
unusual enough that it is c¢redible and reascnable that the
applicant did not immediately understand that his injury was
related to his employment. Regardless, there has been no showing
that the employer was misled by the applicant’s failure to give
notice within 30 days of the injury. _

The applicant’s conceded average weekly wage is 5$576.92,
which translates into a weekly temporary total disability rate of
$38B4.62. The 15 percent reduction brings the temporary total
disability rate to 8326.93 per week. The medical opinions
demcnstrate temporary total disability from February 1, 1996 to
the date the hearing was held on May 21, 1957, a period of
exactly 6B weeks. Temporary total disability up to the date of
hearing therefore amounts to $22,231.24, less $3,461.58
previously paid, for a net amount due of $18,769.66. A 20
percent attcrney’s fee will be subtracted from this award.

The applicant has also incurred reasonably required medical
expenses as enumerated in Applicant’'s Exhibit E, requiring
reimbursement of $44,809.33 to the nonindustrial insurance
carrier, Family Health Plan, and 5612.00 to Curative

Rehabilitation-Services.
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Dr. Watchmaker’s opinion leads to the credible inference
that as of the hearing date, it was too early to assess permanent
disability, and that the order should be left interlocutory with
respect to additional disability and medical care.

NOW, THEREFORE, this

INTERLOCUTORY ORDER

The administfative law judge’s Findings and Order are
reversed. Within 30 days from this date, the employer and its
insurance carrier shall pay to the applicant compensation for
temporary total disability in the amount of Fifteen thousand,
fifteen dollars and seventy-three cents ($15,015:73); to
appliicant’s attorney, Robert Ward, fees in the amount of Three
thousand, seven hundred fifty-three dollars and ninety-three cents
{$3,753.93); to Family Health Plan the sum of Forty-four thousand,
eight hundred and nine dollars and thirty-three cents
($44,809.33); and to Curative Rehabilitation Services the sum of
Six hundred, twelve dollars ($612.00).

Jurisdiction is reserved for such further findings and orders

as may be warranted.

Dated and mailed

MAR 31 1998

larsewi.wsd:185:1 § 3.25

2zz;zygﬁzﬁijzlﬁzzif%ﬁﬂ;aa»—-

P I. Anderson, Commissioner

- d/@,{
/;?yés A. Rutkowski, Commissicner
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MEMORANDUM OPINION

The only issue of witness credibility entering into the
commission’s decision was the factual issue of what reason(s) the
applicant had for traveling tc his trailer in Tigerton on
January 31, 199%6. In consultaticn with the commission, the
administrative law 3judge indicated that he was not entirely
certain why the applicant took the trip, although he believed that
it was probably taken both to check on the trailer and to call on
harrow Electric.

The above findings detail the commission’s reasons for
concluding that the trip was a business trip. It should be noted
that the administrative law judge found it significant that a
nurse at the Shawano Medical Center on February 1, 1996, wrote in
a clinic note: “Wife called. Pt. up in Shawano attending
trailer.” However, the applicant’s wife denied that she told the
nurse this, credibly indicating that she knew all along- that the
purpeose of the applicant’s trip was to visit Aarrow Electric, and
that the nurse misunderstood what she told her.

cc: ATTORNEY ROBERT T WARD
SCHIRO & WARD
633 W WISCONSIN AVE STE 800
MILWAUKEE WI 53203

ATTORNEY SHAWN M EISCHORST

BORGELT POWELL PETERSON & FRAUEN SC
735 N WATER ST STE 1500

MILWAUKEE WI 53202
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STATE OF WISCONSIN : CIRCUIT COURT :

CIVIL DIVISION

MILWAUKEE COUNTY

HERITAGE MUTUAL INSURANCE CO.
and LARSEN LABORATORIES, INC.
Petitioners,

-V§-

LABOR AND INDUSTRY REVIEW COMMISSION
and
WILLIAM E. LARSEN

Respondents.

Case No. 98-CV-003116

FILED

DECISION AND ORDER

NOV 16 \ggaj*"'

JON W, SANFILIPPO
cung Clerk of Gircudt Court

The petitioners, Heritage Mutual Insurance Co. ("Heritage"”) and Larsen Laboratories,

Inc. ("Larsen Labs") appeal an interlocutory decision of the respondent Labor and Industry

Review Commission ("Commission"”) reversing the decision of the administrative law judge

("A.L.J.") and awarding respondent William E. Larsen ("Larsen") Worker’s Compensation.

Pursuant to Wis. Stat. § 102.58, the Commission reduced Larsen's award by fifteen percent,

On August 18, 1997, A.L.J. Ronald J. Ryan issued his decision finding that petitioner

Larsen’s January 31, 1996, accident did not arise out. of his employment thereby concluding

he was not entitled to Worker's Compensation benefits. Larsen appealed the decision to the

Commission who, on March 31, 1998, issued a decision and memorandum opinion reversing

the A.L.J.’s decision. The following facts are taken from the Commission’s decision.

Larsen is the President and half owner of Larsen Labs, a small company which

performs spectrographic analysis and physical testing of metals. The company is located in

Oak Creek, Wisconsin. Although Larsen performed management and operational duties for

the company, his primary responsibilities were sales and computer programming. As a part



of his sales’ responsibility, Larsen occasionally had to travel.

In 1991, Larsen and his wife, who is the other half owner of the company, purchased
forty acres of land in Tigerton, Wisconsin. The Larsens placed a mobile home on the
property in 1992. The mobile home served several different purposes. Initially, the mobile
home and land was used for recreational purposes. However, beginning in the fall of 1993,
Larsen began using the mobile home as a company sales office, in addition to its prior
recreational use. Occastonally, Larsen would also reside in the mobile home when he and
his wife were not getting along.

On Wednesday January 31, 1996, at approximately 12:30 p.m., Larsen left the
company office in Oak Creek to dﬁve to the mobile home in Tigerton. He told his wife he
planned to stay in Tigerton overnight and then make 2 sales call on a prior customer, Aarow
Electric, located in nearby Shawno. Larsen also took some paperwork with him to work on
while he was in the mobile home. It took Larsen approximately three hours to drive to
Tigerton. Upon arriving, Larsen purchased some groceries, liquor, and feed com to give to
the deer. He then went to a tavern where he had four or five drinks of whiskey and diet
coke, something he often did after work. Along with the alcohol, Larsen took a couple of
Dexatrim diet pills. He then drove directly to the trailer where he intended to fix himself a
pizza and work on sales.

However, when Larsen reached the mobile home he was unable to open the door. He
had lost his keys to the home while bow hunting the year before and the key he had, a copy
of his wife’s key, did not work. While attempting to open the door, Larsen experienced

dizziness and a slight headache. At this time, the outside temperature was approximately
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twenty-five degrees below zero. After unsuccessfully attempting to push and pry open the
door, Larsen broke a small, plastic window in the door and reached through it to tumn the

lock from the inside. Larsen does not remember what happened until he woke up at about
8:45 a.m. the following moming, lying on the floor next to the door. The door and storm
door were open about one foot, and Larsen’s fingers and toes were frostbitten.

Petitioners appealed the Commission’s decision to this court contending that (1)
Larsen’s was not a "traveling employee” at the time of his injury and even if he was, (2) the
injury did not arise out of his employment because (3) he deviated for private or personal
purposes at the time of the injury due to his excessive consumption of alcohol. ‘Larsen, in
his answer, appealed the Commission’s fifteen percent reduction of his award.

STANDARD OF REVIEW

Judicial review of a decision of the Commission is provided in accordance with §
102.23, Wis. Stat. Under Wis. Stat. § 102.23 (1) (e), the Commission’s decision may be
overturned only if (1) the Commission acted without or in excess of its powers, (2) the order
or award was procured by fraud, or (3) the findings of fact made by the Commission do not
support the order or award.

This court reviews the Commission’s decision and not that of the A.L.J.. Braun v.
Industrial Comm., 36 Wis. 2d 48, 56 (1967). The scope of review differs depending on
whether the issue being reviewed is a question of fact or a question of law. United Way of
Greater Milwaukee v. DILHR, 105 Wis. 2d 447, 453 (Ct. App. 1981). As long as the
Commission’s findings of fact are made in the absence of fraud and supported by credible

and substantial evidence, they are conclusive. Wis. Stat. § 102.23 (1)(a). Substantial
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evidence is "evidence that is relevant, credible, probative, and of a quantum upon which a
reasonable fact finder could base a conclusion.” Cornwell Personnel Assocs. v. LIRC, 175
Wis. 2d 537, 544 (Ct. App. 1993). The court must also consider conclusive any finding by
the commission based upon a reasonable inference from the credible evidence. Sauerwein v.
ILHR Dep't, 82 Wis. 2d 294, 300-02 (1978). If more than one inference can reasonably be
drawn from the evidence, a question of fact is presented. CBS, Inc. v. LIRC, No. 96-3707,
slip op. at 5 (Wis. June 30, 1998) citing Vocational, Tech. & Adult Educ. Dist. v. ILHR
Depr., 76 Wis. 2d 230, 240 {1977).

Statutory interpretation normally presents a question of law which a court reviews
using a de nova standard. See Id. at 6 (citations omitted). However, the determination of |
whether the issue presented is one of law or fact is not always easy. In Nowtelson v. ILHR
Deparmment, 94 Wis. 2d 106, 115-17 (1980), the Court stated:

In many cases we have said that the determination of whether the facts
fulfill a particular legal standard is a question of law. . . .
Nevertheless, merely labeling the commission’s determination as a
conclusion of law does not mean thal the court should disregard the
commission’s determination. Determination[s] of ["a deviation for
private or personal purposes,” or of "acts reasonably necessary for
living or incidental thereto,"] call[] for a value judgment, and judicial
review of such a value judgment, though a question of law, requires the
court to decide in each type of case the extent to which it should
substitute its evaluation for that of the administrative agency.
CBS, Inc., No. 96-3707 at 6-7. Although this court is not bound by the legal conclusions
and statutory interpretations of the Commission, it must give deference to them. Sauk
County v. WERC, 165 Wis. 2d 406, 413 (1991). The Supreme Court has determined that

great weight deference applies to the Commission’s interpretation of Wis. Stat. §

102.03(1)(f). CBS, Inc., No. 96-3707. Therefore, this court will affirm the Commission’s
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interpretation if it is reasonable. Id. at 8 citing Hagen v LIRC, 210 Wis. 2d 12, 18 (1997).
"An unreasonable interpretation of a statute by an agency is one that 'directly contravenes the
words of the statute, is contrary to legislative intent, or is otherwise . . . without rational
basis.”" Id. quoting Lisney v. LIRC, 171 Wis. 2d 499, 506 (1992).
ANALYSIS

I T